Arizona Mining Reform Coalition — Access Fund —
Concerned Citizens & Retired Miners Coalition —Earthworks — Sierra Club

May 31, 2022
Via Email (Kasanneni.swathi@azdeq.gov)

Arizona Department of Environmental Quality
Water Quality Division

Swathi Kasanneni

1110 W. Washington St.

Phoenix, AZ 85007

Re:  Comments and Objections to ADEQ’s Renewal of the Resolution Copper Mining
AZPDES Permit No. AZ0020389 (LTF No. 90471)

Dear Ms. Kasanneni:

These comments are submitted on behalf of Arizona Mining Reform Coalition, the Concerned
Citizens & Retired Miners Coalition, the Access Fund, Earthworks, and the Sierra Club,
(Coalition) to the Arizona Department of Environmental Quality (ADEQ) pertaining to ADEQ’s
proposal to renew the Arizona Pollutant Discharge Elimination System (AZPDES) Permit No.
AZ0020389 for Resolution Copper Mining (RCM) in order to facilitate new mining facilities and
activities and new sources of discharge associated with its mining project near Supetrior, Arizona.

Arizona Mining Reform Coalition works in Arizona to improve state and federal laws, rules,
and regulations governing hard rock mining to protect communities and the environment. AMRC
works to hold mining operations to the highest environmental and social standards to provide for
the long term environmental, cultural, and economic health of Arizona. Members of the
Coalition include: the Center for Biological Diversity, Concerned Citizens and Retired Miners
Coalition, Concerned Climbers of Arizona, Courtland Ghost Town, Dragoon Conservation
Alliance, Earthworks, Environment Arizona, Groundwater Awareness League, Maricopa
Audubon Society, Save the Scenic Santa Ritas, Grand Canyon Chapter of the Sierra Club, Sky
Island Alliance, Spirit of the Mountain Runners, Tucson Audubon Society, and the Valley
Unitarian Universalist Congregation.

Access Fund is a national, non-profit advocacy organization whose mission is to keep climbing
areas in the United States open and to conserve the climbing environment. Founded in 1990, the
Access Fund supports and represents over 7 million climbers nationwide and all forms of
climbing, including rock and ice climbing, mountaineering, and bouldering. The Access Fund
helps establish climbing ethics, promotes volunteerism, and advocates access to and sustainable
use of federal and non-federal lands. The Access Fund works closely with land management
agencies, environmental organizations, climbing groups, and businesses linked to use of the
outdoors on conservation projects, land acquisitions, and climbing policy.

The Concerned Citizens and Retired Miners Coalition is a group of citizens who: 1) reside in
Superior, Arizona, or do not reside in Superior, Arizona, but are affiliated with relatives who are
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residents; 2) are retired hard-rock miners who previously worked in the now non-operational
mine in Superior, Arizona, and were displaced due to mine closure or personal disability; or 3)
are individuals who are concerned that important U.S. public recreational land will be conveyed
to a foreign mining company for private use.

Earthworks is a nonprofit organization dedicated to protecting communities and the
environment from the adverse impacts of mineral and energy development while promoting
sustainable solutions. Earthworks stands for clean air, water and land, healthy communities, and
corporate accountability. We work for solutions that protect both the Earth’s resources and our
communities.

Sierra Club is one of the nation’s oldest and most influential grassroots organizations whose
mission is “to explore, enjoy, and protect the wild places of the earth; to practice and promote the
responsible use of the earth’s ecosystems and resources; and to educate and enlist humanity to
protect and restore the quality of the natural and human environments.” Sierra Club has more
than 3.7 million members and supporters with more than 12,000 members in Arizona as part of
the Grand Canyon (Arizona) Chapter. Our members have long been committed to protecting and
enjoying the Tonto National Forest, Arizona waters, and have a significant interest in the
proposed Resolution Copper Mine and related activities.

The Arizona Mining Reform Coalition and many, if not all, of the organizations signing on to
these comments, previously provided written comments to ADEQ in 2010. In 2016 the Arizona
Mining Reform Coalition and some of the undersigned organizations appealed ADEQ’s decision
to grant the 2016 permit to the Arizona Water Quality Board’s decision to approve to the prior
versions of this AZPDES permit. Because many of our prior concerns remain relevant to
ADEQ’s current proposal to renew RCM’s AZPDES permit, the 2010 comments, 2016
comments and 2016 appeal documents are expressly incorporated here by reference as if stated
in full in these comments. We also expressly incorporate here by reference, as if stated in full,
the comments submitted on this matter by the Inter Tribal Association of Arizona (ITAA), the
San Carlos Apache Tribe, and Apache Stronghold on this matter.

The proposed AZPDES permit would allow discharges of mine site stormwater from existing
Outfall 001 and discharge of treated mine project water from existing Outfall 002 (as of 2010) to
an unnamed wash, tributary to Queen Creek, located upstream of Boyce Thompson Arboretum
and the local community of Queen Valley as well as other downstream communities. As
discussed in greater detail below, the proposed AZPDES permit is contrary to the federal Clean
Water Act (“CWA”), 33 US.C. §§ 1251 et seq., and as a federal program delegated to the state,
and contrary to other applicable federal and state laws and regulations, including the CWA’s
anti-backsliding requirements, 40 C.F.R. § 122.4(1) and standards that protect the receiving
waters of Queen Creek, which is listed as impaired under Sec. 303(d), and other requirements.

ADEQ should, among other things, stay the issuance of an AZPDES permit for RCM until
ADEQ has finally completed a Total Maximum Daily Load (TMDL) study for Queen Creek.
ADEQ’s failure to complete the TMDL for Queen Creek for over 20 years, coupled with its lack
of any plan to complete the TMDL, is a gross failure of ADEQ’s responsibilities under the Clean
Water Act. From our review of the TMDL records made available to us, it appears that ADEQ
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has struggled to complete a TMDL study for Queen Creek due to, among other things, the
significant level of background copper in its receiving waters. If ADEQ is, in fact, unable to
complete a waste load allocation for Queen Creek (which is listed on the 303(d) list as impaired
for copper, lead, and selentum), ADEQ should not issue an AZPDES permit for Resolution that
would allow additional copper loading in the Creek. Accordingly, until this issue is resolved in
compliance with the CWA, and only after a TMDL has been completed, should ADEQ revisit
this draft AZPDES permit and institute robust standards, limitations, and permit requirements in
conformance with existing law that are truly protective of the environment, public health, and the
receiving waters of Queen Creek.

The Coalition’s specific comments and objections to the currently proposed AZPDES permit are
set forth below.

1. The Discharge from Outfall 002 is a New Discharge from a New Source Which
Requires RCM to Secure a Separate AZPDES Permit, Among other
Requirements

The Coalition once again asserts that the Resolution’s Mine is a “new source” within the
meaning of 40 C.F.R. §§ 122.2 and 122.29. ADEQ’s arguments to the contrary continue to be
unavailing. Because these arguments are well known to ADEQ, we will not restate our
reasoning for our position here, but instead reference our previous written comments on this
permit from 2010 and again, from 2016, which are expressly incorporated here as if set forth in
full. We also incorporate the arguments made by the Arizona Mining Reform Coalition in our
appeal of the 2016 permit and our subsequent litigation over this permit, and the San Carlos
Apache Tribe, in its ongoing litigation surrounding this permit, including its detailed briefings
before the Arizona Court of Appeals.

2. ADEQ incorrectly conflates Outfall 001 and Outfall 002 into a single permit

In fact, there should be two permits; one stormwater (for Outfall 001) and one treated industrial
wastewater from dewatering the mine (for Outfall 002).

3. ADEQ Cannot Issue the Proposed AZPDES Permit Until A TMDL for
Queen Creek Has Been Completed

As noted briefly above, the Coalition urges ADEQ to stay the issuance of an AZPDES permit for
RCM until ADEQ has finally completed a Total Maximum Daily Load (TMDL) study for Queen
Creek. ADEQ’s failure to complete the TMDL study for Queen Creek for over 20 years,
coupled with its apparent lack of any discernable plan to complete the TMDL in the foreseeable
future, is a gross failure of ADEQ’s responsibilities under the Clean Water Act. From our review
of the TMDL records made available to us, it appears that ADEQ has struggled to complete a
TMDL study for Queen Creek due to the significant level of background copper in its receiving
waters. If ADEQ is, in fact, unable to complete a waste load allocation for Queen Creek, ADEQ
should not issue an AZPDES permit for Resolution that would allow additional copper loading in
the Creek.
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The reach of Queen Creek from the headwaters to Superior WWTP discharge has been listed on
Arizona’s 303(d) List of Impaired Waters due to exceedances in dissolved copper loading (since
2002), lead (total) (since 2010), and selenium (total) (since 2012). Other reaches of Queen Creek
and its tributaries are also listed on the 303(d) List of Impaired Waters due to exceedances in
dissolved copper loading.!

ADEQ has been working on this TMDL since at least 2002 when the reach of Queen Creek was
first impaired for copper loading, but it has never been completed. In late 2017, ADEQ released
a draft TMDL for public comment on three reaches of Queen Creek, Arnett Creek and two
unnamed drainages.? The Coalition’s review of various drafts of the TMDL study and other
related records (obtained via a public records request), shows repeated and direct references by
ADEQ to Resolution and this AZPDES permit. Our review also reveals that ADEQ has been
engaged, for many years, in an unsuccessful attempt to reconcile the TMDL and its Waste Load
Allocation with Resolution discharge.

In September 2018, after nine months of silence following the close of the 2017 TMDL public
comment period, ADEQ circulated an email with the subject: “Queen Creek TMDL Update:
Project on Hold.” The email stated:

“Greetings Interested Parties,
Thank you for your interest in the Queen Creek TMDL project.

Following two public meetings held by ADEQ to discuss the draft report,
written feedback was gathered which revealed technical issues needing to be
addressed. In order to best achieve our mission to protect public health and the
environment of Arizona, ADEQ is suspending normal project activities until
these issues can be completely resolved. Once resolved, we will provide an
update and the TMDL project can move forward.”?

In April 2022, a public records request with ADEQ filed by ITAA requested updated documents
and materials on the status of this long-overdue Queen Creek TMDL. In May 2022, the ADEQ
Records Division responded noting that “[t]here has been no movement on completing the
Queen Creek TMDL”, therefore ADEQ “didn’t expect to find any more recent documentation”
than the September 2017 Queen Creek TMDL draft.*

! See Arizona’s 2018 303(d) List of Impaired Waters: https:/static.azdeq.gov/pn/pn_303d_2018draft.pdf.
See also ADEQ Surface Water Monitoring and Assessment: hitps://azdeq. gov/programs/water-quality-
programs/surface-water-monitoring-and-assessment.  See Queen  Creek  TMDL  Factsheet:
https://azdeq.gov/sites/default/files/middlegila_gc_headwater fs.pdf

* See ADEQ Public Notice of TMDL Analysis for Three Reaches of Queen Creek, Arnett Creek and Two
Unnamed Dramages (September 2017): https:/azdeq.gov/public-notice-tmdl-analysis-three-reaches-
queen-creek-amett-creck-and-two-unnamed-drainages

* Email from ADEQ dated September 2018.

* Email from ADEQ Records Center received May 2022.
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It is clear that rather than completing the TMDL in conformance with the Clean Water Act
(which it apparently cannot do if this permit is issued), ADEQ has instead simply chosen to
forego this mandatory requirement. ADEQ has not, however, decided to forego issuance of the
instant AZPDES permit, which will result in unlawful copper loading to Queen Creek. This
violates the Clean Water Act.

It is also noteworthy that ADEQ appears to have no discernible plan to complete the TMDL.
The Ninth Circuit Court of Appeals, in the case of Columbia Riverkeeper v. Wheeler, 944 F.3d
1204 (9™ Cir. 2019) involved a citizen suit to compel the EPA to develop and issue a long-
overdue TMDL for the Columbia and Snake Rivers, after years of inaction by the states of
Washington and Oregon. In this case, the Ninth Circuit found that “[w]here a state has failed to
develop and issue a particular TMDL for a prolonged period of time, and has failed to develop a
schedule and credible plan for producing that TMDL, it has no longer simply failed to prioritize
this obligation. Instead, there has been a constructive submission of no TMDL, which triggers
the EPA’s mandatory duty to act.” /d. at 944 F.3d at 1211.

ADEQ’s prolonged inaction on the Queen Creek TMDL for over 20 years, and the project’s
suspension in September 2018, coupled with ADEQ’s May 2022 admission of “no movement on
completing the Queen Creek TMDL,” indicates that ADEQ lacks a schedule or credible plan for
producing the TMDL. Indeed, ADEQ has done the opposite of prioritizing this obligation, even
though ADEQ simultaneously seeks to issue an AZPDES permit to Resolution that will result in
more copper loading to an already impaired water. The 2022 Water Quality in Arizona 305(b)
Assessment Report Appendix D, notes the priority ratings on these water bodies as Medium and

Low.
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Finally, even Arizona’s TMDL statutes (A.R.S. § 49-231 et seq.) require that regarding 303(d)
lists “Total maximum daily loads that are required to be developed for WOTUS that are included
for the first time on subsequent lists shall be developed within fifteen years of the initial
inclusion of the water on the list.” (A R.S. § 49-233(B), emphasis added). This has not occurred.

The fact that ADEQ has not completed the required TMDL for the impaired water in this case
does not mean that the discharger or ADEQ is free to bypass the strict requirements of the Clean
Water Act and issue this permit. To the contrary — the AZPDES permit cannot be issued until the
TMDL is completed.

ADEQ disregards the fact that Queen Creek is impaired for copper (and also selenium and lead),
based on the apparent assumption that as long as RCM’s discharge complies with water quality
standards, the discharge must be permitted. That is not the law. The obvious objective of the
Clean Water Act is to restore and maintain the chemical, physical, and biological integrity of our
Nation’s waters. Even if the discharge itself will not violate water quality standards (which has
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not been shown to be the case here), the Clean Water Act prohibits discharges of a pollutant into
an impaired water body if that pollutant is the reason for the impairment (i.e., the reason why the
stream is on the 303(d) list), unless certain stringent planning and stream remediation efforts
have been finalized and are in place — which has not been done in this case.

Here, Queen Creek is listed as impaired for copper and the discharge permitted under the
renewed AZPDES permit—which is a “new discharge” from a “new source” under 40 C.F R. §§
122.2 and 122.29 (as discussed above) —will contain copper (among other pollutants). Under the
CWA, such a discharge will “cause or contribute” to water quality violations and cannot be
permitted without a plan in place to ensure that the stream can and will achieve the standard. See
40 C.F.R. § 122 4(1)(“Prohibitions. No permit may be issued: (i) To a new source or a new
discharger, if the discharge from its construction or operation will cause or contribute to the
violation of water quality standards”). This regulation is a flat-out prohibition against any new
discharge that would cause or contribute to a violation of a water quality standard.

Furthermore, this regulatory requirement of the CWA allows for only one limited exception—in
40 CFR § 122.4(i)—to the prohibition of discharges into impaired waters that already are
violating the standard. In order for a discharge of the pollutant in question to be allowed, the
EPA regulations require strict assurances that: (1) the stream can handle the new discharge and
still meet the standard, and (2) that specific plans are in place to ensure that the stream will be
brought back to health—i.e., achieve the applicable water quality standard for that waterbody.’
Thus, the permit applicant has the dual burden of demonstrating that “there are sufficient
pollutant load allocations to allow for the discharge” and that “existing dischargers into that
segment are subject to compliance schedules designed to bring the segment into compliance with
applicable water quality standards.” That has not occurred here.

As noted in prior comments on the 2010 and 2016 AZPDES (which are still applicable today, if
not more so given the new mine activities at issue), the Ninth Circuit Court of Appeals has
directly affirmed this reading of the CWA and its regulations. In Friends of Pinto Creek v.
United States E.P.A., the U.S. Court of Appeals overturned a water quality discharge permit
issued by the federal EPA for a copper mining project in Arizona. See Friends of Pinto Creek v.
US. E.P.A., 504 F.3d 1007 (9th Cir. 2007), cert. denied, 129 S.Ct. 896 (2009).

® Specifically, 40 C.F.R. § 122.4(i) requires that:

The owner or operator of a new source or new discharger proposing to discharge into a
water segment which does not meet applicable water quality standards or is not expected
to meet those standards even after the application of the effluent limitations required by
sections 301(b)(1)(A) and 301(b)(1}(B) of CWA and for which the State or interstate
agency has performed a pollutants load allocation for the pollutant to be discharged, must
demonstrate, before the close of the [NPDES permit] public comment period that:

(1) There are sufficient remaining pollutant load allocations to allow for the
discharge; and

(2) The existing dischargers into that segment are subject to compliance schedules
designed to bring the segment into compliance with applicable water quality standards.
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The critical issue in that case was whether a discharge permit could be issued that would add a
pollutant to Pinto Creek, a water body that did not meet the applicable water quality standard for
that pollutant—in that case, dissolved copper. The EPA-issued permit was vacated and remanded
on the ground that such a discharge violated the impaired waters provision of the CWA.
Presently, the ADEQ is proceeding to a head-on collision with that court precedent and the rule
of law by persisting in this permit renewal.

In Pinto Creek, the Court of Appeals framed the fundamental issue as: “[w]hether the issuance of
the permit to discharge a pollutant, dissolved copper, into Pinto Creek, which already exceed the
amount of dissolved copper allowed under the Section 303(d) Water Quality Standards, is in
violation of the Clean Water Act and applicable regulations?” Pinto Creek, 504 F.3d at 1009.
The Court said that such a discharge would violate the CWA. The Court’s decision squarely
rejected the “offset” defense raised by EPA, the discharger, and ADEQ (which had certified the
discharge under CWA Section 401). /d. at 1012. Relying on the stated objective of the CWA “to
restore and maintain the chemical, physical, and biological integrity of the nation’s waters,” the
court held that “[t]he plain language of the first sentence of the regulation is very clear that no
permit may be issued to a new discharger if the discharge will contribute to the violation of water
quality standards.” /d.

The Court further held that: “[t]here is nothing in the Clean Water Act or the regulation that
provides an exception for an offset when the waters remain impaired and the new source is
discharging pollution into that impaired water.” Jd. The court noted that 40 C.F.R. § 122 4(i)
allows for an exception to this strict rule only “where a TMDL has been performed.” Id. “[TThis
exception to the prohibited discharge by a new source provides that the exception does not apply
unless the new source can demonstrate that, under the TMDL, the plan is designed to bring the
water into compliance with applicable water quality standards.” Id.

The Court also noted that, in addition to the requirement that a TMDL be performed, the
discharger must demonstrate that two conditions discussed in 40 C.F.R. § 122.4(1) have also been
met. That is, (1) there are sufficient remaining pollutant load allocations to allow for the
discharge, and (2) the existing dischargers into that segment are subject to compliance schedules
designed to bring the segment into compliance with applicable water quality standards. 40 C.F.R.
§ 122.4(1). See Pinto Creek, 504 F.3d at 1013.

The Court of Appeals required that these compliance plans must not only show what pollutant
load reductions are needed to bring a water body back to health, but also actually how these
reductions will be achieved. Specifically, the Court pointed out that the error of both the EPA
and the mining company was that the objective of 40 C.F.R. §122.4(i}(2) is not simply to show a
lessening of pollution, but to show how the water quality standards will be met if the mine was
allowed to discharge pollutants into the impaired waters. Pinto Creek, 504 F.3d at 1014.

The Court further found that “compliance schedules” must be established for all “existing
dischargers” into Pinto Creek, so that the stream could accommodate the new and increased
copper discharges from the mine. /d. at 1012-13. In this regard, the Court noted that all point
sources must be subject to these compliance schedules (i.e., plans designed to reduce the
pollutant loading from each source so the stream segment would be brought into compliance
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with water quality standards). /d. The Court specifically rejected EPA’s argument that only
currently permitted point source discharges were subject to the “compliance schedule”
requirement. /d. at 1013.

The Court, therefore, established the basic procedure that must be followed before a new NPDES
permit can be issued for a discharge to an impaired water:

If point sources, other than the permitted point source, are necessary to be
scheduled in order to achieve the water quality standard, then EPA must locate
any such point sources and establish compliance schedules to meet the water
quality standard before issuing a permit. If there are not adequate point sources to
do so, then a permit cannot be issued unless the state or [the discharge permit
applicant] agrees to establish a schedule to limit pollution from a nonpoint source
or sources sufficient to achieve water quality standards.

Id. at 1014.

On this point, EPA had correctly argued that nothing in the CWA compelled it to act against
other dischargers. However, the Court pointed out that its ruling did not force EPA to take any
action requiring existing discharges to reduce their pollutant loadings. Rather, “[t]he EPA
remains free to establish its priorities; it just cannot issue a permit to a new discharger until it has
complied with [40 C.F.R.] § 122.4(i).” Id. at 1015.

The fact that ADEQ has not completed the required TMDL for the impaired water in this case
does not mean that the discharger or ADEQ is free to bypass the strict requirements of the CWA,
as the Court in Pinto Creek has emphasized. Under the CWA, a discharge to an impaired water
is prohibited, unless pursuant to a valid and completed TMDL for that stream the compliance
schedules are established for the various discharges.

4. A Renewal or “Amendment” of the Permit is Not Permitted During the
Ongoing Appeal

As ADEQ is aware, AZPDES Permit No. AZ0020389 (signed January 19, 2017, effective
January 23, 2017) has been appealed. See San Carlos Apache Tribe v. State of Arizona, et al.
Arizona Court of Appeals, Division 1, Case No. 1 CA-CV 21-0295. ADEQ is also certainly
aware that this appeal of this permit is ongoing.

As an appealed AZPDES Permit, it is subject to A.R.S. § 49-324(E). At the time the AZPDES
Permit was signed, A.R.S. § 49-324(E) read:

“E.  Notwithstanding section 41-1092.11, if a notice of appeal of a permit that
is issued under article 3.1 of this chapter is filed, those permit provisions that are
specifically identified in the notice of appeal as being contested and those other
permit provisions that cannot be severed from the contested provisions are
automatically stayed while the appeal is pending, including during any court
proceedings. Uncontested permit provisions that are severable from the contested
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provisions are effective and enforceable thirty days after the director serves notice
on the applicant, the water quality appeals board and any party who commented
on the proposed action of the conditions that are uncontested and severable.”

AR.S. §49-324(E) was amended in 2021 (H.B. 2042, signed Feb. 24, 2021), substantially
reducing the range of this stay provision. However, since the appeal predates these changes,
these new changes do not apply to this ongoing AZPDES Permit appeal.

A R.S. § 1-244 states that “No statute is retroactive unless expressly declared therein”, which has
not occurred here. Arizona courts have repeatedly affirmed this. A statute has prospective
operation only, unless the statute plainly indicates an intent that it has retrospective effect.
Rodriquez v. Terry 79 Ariz. 348 at 350 (1955); Cummings v. Rosenberg 12 Ariz. 327 (1909).

San Carlos Apache Tribe v. Superior Court ex rel. County of Maricopa, 193 Ariz. 195 at 205
(1999), citing Hall v. ANR Freight System, Inc., 149 Ariz. 130 at 139 (1986): “Legislation may
not disturb vested substantive rights by retroactively changing the law that applies to completed
events.”

In short, ADEQ’s deliberately reckless disregard of controlling case law in an attempt to simply
move forward normally with this application “like any other® is illegal. The current AZPDES
Permit materials have been silent as to whether this permit would continue to be stayed once
issued and tacitly reveals that in ADEQ’s view it would not. ADEQ cannot side-step the
Legislature’s exclusive authority to determine when and whether a statute will apply
retroactively. ADEQ also cannot bypass or “moot” the stay of this AZPDES Permit simply by
taking action to renew or reissue a stayed permit that is subject to ongoing appeal. Such actions
are unconstitutional and a blatant violation of law.

Lastly on this illegal ADEQ maneuvering, ADEQ appears to take the position that Resolution
has applied for a “reissuance”, not an amendment, of their permit, this conclusion is nonsensical
and contrary to their own permit materials. Multiple permit changes, i.e. “amendments” have
been requested by Resolution in their Permit Application. See Permit Fact Sheet at VI, p.5-6;
see also Resolution’s Permit Application dated July 23, 2021, received via public records
request). All of these illegal machinations undertaken by ADEQ in a twisted attempt to justify
its unlawful efforts to issue the AZPDES permit to RCM can avoid the harms and liabilities they
pose to ADEQ officials, RCM, and to the people and State of Arizona, if ADEQ simply obeys
the law and stays the issuance of this permit until conclusion of the litigation as required by
Arizona law.

S. Monitoring and Testing Parameters for Cyanide in Qutfall 001 and 002
Discharges Were Changed to Cyanide (as free cyanide) Without Notice or
Explanation

¢ See Email from Chris Montague-Breakwell to Swathi Kasanneni dated July 27, 2021 at 5:09 PM (received
via Public Records Request) stating in relevant part “issue the permit as we normally would” and “start
processing this application like any other.”
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“Cyanide” has been a required parameter for trace substance monitoring at Outfalls 001 and 002
since at least 2010 (see 2010 AZPDES Permit at Tables 2.a and 2.6, p. 4-5; see 2016 AZPDES
Permit at Tables 2.a and 2.b, p. 6). The February 1, 2022 Draft Permit also indicates that
“Cyanide” 1s still a required parameter for trace substance monitoring at Outfalls 001 and 002
(Tables 2.a and 3.b, p. 5-6). Moreover, Resolution’s AZPDES Renewal and Amendment
Application submitted July 23, 2021 (“Application”) does not request any changes to monitoring
parameters for cyanide.

This parameter for Assessment Level Monitoring at Outfalls 001 and 002, however, was changed
from “Cyanide” to “Cyanide (as free cyanide) in the March 9, 2022 Draft Permit (Tables 2.a and
3.b, p. 5-6).” No explanation whatsoever is given for this change and the change is not flagged
anywhere in the materials.” ADEQ also did not make any adjustments associated with this
change in the concentration assessment levels. These changes should be justified and explained
by ADEQ.

Another unexplained amendment appears regarding Discharge Characterization Testing for
Outfalls 001 at Table 4.a (see 2/1/22 Draft Permit at p. 8 as “Cyanide”; see 3/9/22 Draft Permit at
p. 8 as “Cyanide (as free cyanide)” and for Outfall 002 at Table 4.b (see 2/1/22 Draft Permit at p.

These are major changes. Cyanide is a chemical compound, and many types of cyanide are
acutely toxic. Cyanide content can be measured in multiple ways — as total cyanide, or as
different categories of form (as available cyanide, as free cyanide, etc.). Changing assessment
monitoring from “Cyanide” (presumably total cyanide, which is the sum total of all inorganic
chemical forms of cyanide that can dissociate and release free cyanide under certain conditions)
to “Cyanide (as free cyanide)” is a reduction in scope. It would not capture total cyanide in the
discharges from QOutfalls 001 and 002.

In all of these changes, the assessment level concentrations have not been adjusted. Therefore,
under these new permit amendments, levels of total cyanide in the discharges are allowed to be
much higher than before, since only free cyanide levels are now being tested. That is inconsistent
with requirements of law.

" Copies of the AZPDES Draft Permit and Draft Fact Sheet were first circulated for public review on
February 1, 2022. (The Coalition, who is obviously an interested party to this permit, was never notified
about the release of this Draft of the permit.) However, the Public Notice versions of these AZPDES
Permit materials circulated on March 9, 2022, were not identical to the previously circulated versions.
The material changes between the two draft permits were neither flagged to the public nor explained by
ADEQ. This is problematic, including for the obvious reason that interested parties have now had over a
month to review the versions first circulated, and were neither anticipating nor notified of any changes
made by ADEQ between the documents. This impairs the public’s ability to meaningfully review and
comment on the draft permit and it is inconsistent with the public notice and comment requirements under
Arizona law. It is also thereby in violation of the public’s constitutional rights to adequate and effective
notice and due process as guaranteed by the Fifth and Fourteenth Amendments.
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6. The Definition of a “Qualifying Storm Event” for Whole Effluent Toxicity
Monitoring Was Changed by a Factor of 20 Between the Permit Drafts, With
No Explanation

Under the AZPDES Permit terms, the permittee is required to monitor discharges for Whole
Effluent Toxicity (WET). If toxicity is detected in the samples above certain levels, follow-up
testing and additional processes for Toxicity Identification Evaluation (TIE)/Toxicity Reduction
Evaluation (TRE) under the permit are required.

The February 1, 2022 Draft Permit (Part I(D), pages 7-8) states that WET Monitoring samples
for Outfall 001 are to be collected at Collection Pond No. 105 (CP-105) during qualifying storm
events, defined as “rainfall in the amount of 0.1 inches or more with in [sic] the first 24-hours of
the storm event.”

This definition was changed by a factor of 10 in the subsequent March 9, 2022 Draft Permit (Part
I(D), pages 7-8), without any notice or explanation to the public: “A qualifying storm event is
rainfall in the amount of one inche [sic] storm in the first 24-hours.”

The definition for ‘qualifying storm event’ is a new addition. However why this definition was
changed silently between the two documents by a factor of 10 is never explained. Rainfall events
occurring in excess of 0.1 inches in 24 hours are far more frequently occurring than rainfall
events occurring in excess of 1 inch in 24 hours. This means sampling for WET Monitoring
testing would occur far less frequently than was first proposed, with no explanation or rationale.
ADEQ has therefore limited the protective nature of the permit without notice to the public, and
the reason why this permit terms were changed, and at who’s request has never been disclosed.
At minimum, this tactic violates the notice and comment requirements under Arizona law and
the U.S. Constitution as mentioned previously herein above.

7. The Requirement for an Annual Best Management Practices (BMP) Report
Was Removed, With No Explanation

require that a BMP Annual Report to be submitted to ADEQ by September 30™ of each year
“that documents compliance, and any changes to the BMP Plan.” This entire section (12) was
deleted from the March 9, 2022 Draft Permit (page 22), again without notice to the public or any
explanation in violation of ADEQ’s notice and public comment obligations under Arizona law.

8. The Permit Renewal Application is Administratively Incomplete: Failure to
Obtain Water Quality Data on the Potential Discharge Through Outfall 001

The Process Flow Diagram (shown below) and Site Drainage Maps attached to the AZPDES
Renewal Application® indicate that stormwater from across the West Plant site drains to and is

# See Form 2C, Attachment 1 (dated July 9, 2021) to AZPDES Renewal Application (obtained via Records
Request). See also Form 2F, Attachment 1 (dated July 14, 2021) to AZPDES Renewal Application
(obtained via Records Request).
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collected in Collection Pond No. 105 (CP-105, formerly “Indian Pond”) where it can then be
discharged through Outfall 001. The West Plant Site is located north of Highway 60 in Superior,
just north of Queen Creek, and drains south towards Queen Creek.

The West Plant site contains a significant amount of toxic pollutants in the area produced by
smelting activities, emissions, tailings ponds, and other mine waste from previous mining
activities. There are multiple sites located across the West Plant site which have the potential to
convey pollutants and other constituents of concern into Queen Creek via discharge of
stormwater at Outfall 001.
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Given the historic contamination from mining activities in the area, as well as ADEQ’s duties
under its administration of the AZPDES program, obtaining data on the quality of stormwater
which could be drained into CP-105 and discharged through Outfall 001 is a key task.

Resolution, however, notes that data on the quality of the stormwater which could be discharged
through Outfall 001 “has not been obtained.” It also does not appear to be in the process of
being obtained. Form 2F (dated July 22, 2021 at p.3, attached to AZPDES Permit Renewal
Application) at Section 5.2 states: “No discharge through Outfall 001 has occurred therefore, no
discharge data is available. Certification based on absence of active operations, completion of
extensive reclamation work, diversion and containment control measures, and ability to pump
water to MWTP.” ADEQ appears to see no issue with this problem, since they did not require
any additional information from Resolution Copper on this matter and they apparently failed to
obtain this data independently.

? See cover letter to AZPDES Renewal Application (obtained via Records Request).
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2021, two water samples were collected and tested from water impounded at CP-105 during
precipitation events less than a 10-year 24-hour event.” No additional samples or data gathering
activities are noted, and thus, this appears to be the entirety of water quality data collected for
potential discharge through Outfall 001.

Given that stormwater in CP-105 may be discharged to Queen Creek via Outfall 001 without
treatment, ADEQ must obtain and fully review baseline water quality data for the potential
discharge at Outfall 001 post-reclamation to ensure compliance with the discharge limits
imposed by the AZPDES permit. This is fundamental, nothing less than this should be permitted.
It is also critical that the water quality data be developed on the influent to assure the successful
operation of the MWTP. This is also a critical task, since the failure to fully apprehend the nature
of the influent can result in treatment plant failure and a noncompliant discharge.

For all of those reasons, the permit renewal application is administratively incomplete.

9. The Permit Renewal Application is Administratively Incomplete: Failure to
Obtain Sufficient Water Quality Data on the Potential Discharge Through
Outfall 002

The East Plant Site is east of the Town of Superior. The Process Flow Diagram (shown on the
prior page) indicates that waters from various sources at the East Plant Site are collected and
transported to the Water Treatment Plant at the West Plant Site through the Never Sweat Tunnel.

The Application at Form 2C(1) states that contributing flows to Outfall 002 come from “Various
Combined Sources” such as “mine dewatering, stormwater, etc.” and references an attachment.
Yet, the attachments do not distinguish, or specifically list these various sources. Furthermore,
there is no evidence from the materials we have reviewed that any sampling of the feed water
from these various sources has occurred.

The Application further says that since no discharge from Outfall 002 to Queen Creek has
occurred, “data in the tables is based on sampling of the treated water from the MWTP that is
sent to NMIDD.” This appears to consist of only 12 samples collected between 2018 and 2021
(Form 2C, Attachment 3 of the Application).

ADEQ should require that feed water quality data from these “various combined sources” at the
East Plant Site be collected and analyzed for purposes of this permit. Data on the inflow into
MWTP is essential to the ongoing functionality of the MWTP. ADEQ’s failure to require this
information 1s inconsistent with their mission and obligations in administering the Clean Water
Act. For all of those reasons, the permit renewal application is administratively incomplete.

10. The Permit Renewal Application is Administratively Incomplete: In the
Absence of Water Quality Data for Potential Outfall 001 Discharge, RCM’s
Request to Change Permitted Discharge at OQutfall 001 from a 100-Year, 24-
Hour Storm Event to a 10-Year, 24-Hour Storm Event is Unsupported and
Contrary to Law
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In the cover letter to their AZPDES permit renewal application,!” RCM states: “Currently the
permit allows for discharge for flow in excess of' a 100-year 24-hour storm event, RCM is
requesting that be changed to a 10-year 24-hour storm event” (emphasis added). A 100-year
storm event means a storm with a statistical probability of exceedance of 0.1% in any given year.
A 10-year storm event means a storm with a statistical probability of exceedance of 10% in any
given year.!! This means that in any given year, there would be a 10% probability of RCM
discharging untreated stormwater collected from the West Plant Site at CP-105 containing
potential pollutants, into impaired Queen Creek.

The remainder of the application materials reviewed contain no justification or explanation in
support of this request. In addition, and perhaps of greater concern, is that ADEQ makes no
attempt in the permit materials we have reviewed to consider and review this requested change
or to give any reason why it may or may not be warranted, or note whether the conditions and
computations required by 40 C.F.R. § 440.131(b) have been met. This substantial and potentially
dangerous change is not even listed in the Factsheet at Table VII (which supposedly lists all the
major changes in the proposed permit).

40 C.F.R. § 440.131(Db) states:

(b)  Storm exemption for facilities permitted to discharge. 1f, as a result of
precipitation or snowmelt, a source with an allowable discharge under 40
CFR part 440 has an overflow or excess discharge of effluent which does
not meet the limitations of 40 CFR part 440, the source may qualify for an
exemption from such limitations with respect to such discharge if the
following conditions are met:

(1 The facility is designed, constructed and maintained to contain the
maximum volume of wastewater which would be generated by the
facility during a 24-hour period without an increase in volume
from precipitation and the maximum volume of wastewater
resulting from a 10-year, 24-hour precipitation event or treat the
maximum flow associated with these volumes. In computing the
maximum volume of wastewater which would result from a 10-
year, 24-hour precipitation event, the facility must include the
volume which would result from all areas contributing runoff to
the individual treatment facility, i.e., all runoff that is not diverted
from the active mining area and runoff which is not diverted from
the mill area.

(2) The facility takes all reasonable steps to maintain treatment of the
wastewater and minimize the amount of overflow.

' Dated July 23, 2021. Obtained via Public Records Request.

1 hitps://www.usgs.cov/special-topics/water-science-school/science/100-vear-flood
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(3) The facility complies with the notification requirements of §
122.60(g) and (h). The storm exemption is designed to provide an
affirmative defense to an enforcement action. Therefore, the
operator has the burden of demonstrating to the appropriate
authority that the above conditions have been met.

analyzes how the 90 acre-feet in total volume has been allocated. There is no information or
analysis, for example, on the total volume of water that would be generated by the permittee
from all areas contributing runoff in a 24-hour period, in the absence of any additional increase
in volume from precipitation, despite this being an express requirement of § 440.131(b)(1). In
addition, ADEQ appears to have also failed to separately compute the maximum volume of any
addition of flows to CP-105 stemming from a 10-year, 24-hour storm event, despite this also
being an express requirement of § 440.131(b)(1). Absent these critical calculations, ADEQ has
no way of knowing whether a storm exemption should be applied, and it has no way of knowing
what the potential volume and frequency of an untreated discharge could be. This violates the
applicable requirements of law noted above.

It cannot be overemphasized that if this permit change is granted by ADEQ, untreated discharges
would be allowed from Outfall 001 during any rain event that exceeds a 10-year, 24-hour storm
event (an occurrence which can happen with great frequency during Arizona’s monsoon season)
(Fact Sheet, p.3). This reasonably can be anticipated to occur during the life of this permit. And
while RCM “has the option” of treating the water in CP-105 and discharging it through Outfall
002, there is nothing in the permit that requires this. This present an unnecessary risk to the
public at large and the designated uses of Queen Creek and it is inconsistent with the
requirements of the Clean Water Act.

For all of those reasons in this section and sections 8 and 9 above, and as additionally presented
herein below in section 17, pursuant to Arizona Revised Statutes §§ 41-1072 through 41-1079,
and Arizona Administrative Code R18-1-501 through R18-1-525, the RCM permit renewal
application is administratively incomplete. So, therefore, ADEQ cannot renew that permit and
RCM must apply for new permits for the discharges proposed for Outfall 001 and Outfall 002.

11.  ADEQ Fails to Adequately Analyze the Potential Impacts to Queen Creek
Resulting from a Simultaneous Discharge of Stormwater Through Outfall
001 and Mine Water Through Outfall 002

ADEQ has failed to analyze the potential impact to Queen Creek and the human environment
from the simultaneous discharge of stormwater through Outfall 001 and mine water through
Outfall 002. While Outfall 001 and Outfall 002 are technically separate points of discharge, they
both discharge into Queen Creek at virtually the same place. Indeed, the AZPDES permit
provides the same longitude and latitude for both Outfalls. Thus, rain events that could
necessitate a stormwater discharge at Outfall 001 could easily correlate to discharges of mine
water at Outfall 002, resulting in the co-mingling of these discharged waters almost immediately
in Queen Creek.
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Given RCM’s expressed desire to begin discharging through Outfall 002 (particularly when the
water 1s not needed for irrigation by the New Magma Irrigation and Drainage District (NMDD))
it is very likely that there will be a number of significant and powerful rain events that could
cause RCML to significantly exceed discharge limitations from Outfall 001. If this discharge is
co-mingled with existing discharges mine water from QOutfall 002, the adverse impacts to Queen
Creek and the surrounding aquifers could be magnified substantially. Nevertheless, the possible
collective impact and loading to Queen Creek from the co-mingling of these discharged waters
and the possible impact to downstream aquifers and surface waters does not appear to have been
analyzed by ADEQ. This concem is elevated in light of the potential TDS issues discussed
above.

12. ADEQ improperly relies on “Virtual” site inspections

We are aware that ADEQ has been conducting site inspections virtually and would like to know
if site inspections related to this permit will be virtual or in person. While we understand
concerns due to the COVID-19 pandemic to limit human interaction, relying on the permittee
alone to provide photos and other “evidence” that would be gleaned by an actual on-site visit,
should not become ADEQ policy.

13. The Public Hearing Was Insufficient

ADEQ held a Public Hearing was held on April 11, 2022 at 6:00 p.m., in a purported attempt to
comply with the AZPDES amendment permit category (Individual Permit, Major Industrial
Facility, Public hearing).'? Some of our Coalition members attended this hearing. This Public
Hearing lasted just 30 minutes. It was stated by ADEQ during the Public Hearing that this was
“not an opportunity” for the public to ask questions. Instead, ADEQ representatives provided
only a brief description of the AZPDES Permit to the public. No specifics at all were provided on
the amendments being requested. This directly violates the requirements of the Arizona
Administrative Code (AAC) R18-1-402 (General Public Hearing Procedures), which specifically
require more detail during Public Hearings. See at subsection D (emphasis added):

“D. A general public hearing shall be conducted so as to do both of the following:
1. Inform the public of the exact nature of the action or issue, and
2. Allow time for persons to make statements and submit written comments.”

“1: exhibiting or marked by strict, particular, and complete accordance with fact or a standard
and 2: marked by thorough consideration or minute measurement of small factual details.”
(Emphasis added).

None of the requested amendments to this permit were discussed at the Public Hearing.
Certainly, no interested member of the public who made the time to register for and attend this
Public Hearing at the end of a long day would characterize ADEQ’s presentation as having met

12 See Billable Hours Report for LTF No. 90471; see 18 AAC Ch. 1, Art. 10, Table 10 (p.25).
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the first prong of this two-part requirement. This fails to adequately inform the public and
comply with applicable law.

14.  Resolution’s Concurrent Application to Significantly Amend the Related
Aquifer Protection Permit Has Not Been Disclosed

It is our understanding that Resolution recently also submitted an application to amend their
Area-wide Aquifer Protection Permit (APP) No. P-101703 involving the West Plant Site, which
is directly related to the current AZPDES Permit and which covers at least a substantial amount
of the same area. We also understand the requested amendments have already been granted by
ADEQ.'? That is problematic for ADEQ.

15. Climate change

Even in the past six years, climate change has altered precipitation patterns. In the future there
will be more frequent and more high-intensity storms. There will be velocity coming out of
outfall 001, with significant volume and pollution load. The system does not appear designed for
the kind of storm events we will see in the future. In addition to high intensity storms, climate
change has also been felt through catastrophic fire. Because of loss of vegetation due to fire,
absorption of pollutants is lost. Fire impacts the receiving stream’s ability to assimilate the
discharge to a catastrophically degree. The stream is already impaired, and will be worse after
the tire. Queen Creek is no longer an appropriate receiving stream.

16. Environmental Justice — Public Responsiveness

As the town of Superior is an “environmental justice” effected community, ADEQ should have
done more to both analyze how this permit could and will affect minority communities in
Superior and downstream and also ADEQ should have been more accommodating to minority
communities in explaining this permit and the effects on surrounding communities. In one
example, we continue to have issues with the way ADEQ conducts its public meetings. Contrary
to Arizona statutes, ADEQ does not allow the public an opportunity to ask any questions about
the permit to ADEQ experts and staff who wrote the draft permit.

Not only does ADEQ forbid the public from asking questions during the public meetings, the
person listed in the public notice as a contact for more information and questions has been out of
the office and unavailable to the public for much of this comment period, with no temporary or
permanent successor in place. What good is it to provide a contact to be reached for more
information and then not have any contact person available?

ADEQ claims to be transparent, but by not allowing the public a chance to be better informed
about the permit, it makes it almost impossible for the public to make informed comments. In
addition, it should be noted that both the Fact Sheet and the Draft permit are so laden with
jargon, incomprehensible acronyms and misspellings and typos that it is nearly impossible for
the public to understand without assistance.

13 See Report for LTF No. 93849 (APP, Individual Permit, Other Amendment), now granted.
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17. A complete permit renewal application has not been received in a timely
manner

ADEQ rules say that in order for a permit to be renewed, it must be submitted in a complete
fashion at least 180 days before the existing permit is due to expire. In this case Resolution
Copper submitted an application on July 23, 2021, just 3 days before the 180-day deadline
required in A.A.C. R18-9-B904(B)(1). However, as noted in the Fact Sheet on page 21,
Resolution Copper submitted “supplemental information to the application...” on November 12,
2021, November 29, 2021, and December 1, 2021. As presented herein in this section and
sections 8 through 10 above, because the renewal application was not submitted completely by
180 days before expiration of the permit, this permit cannot be renewed and application for new
permit(s) must be submitted by Resolution Copper.

18. Impacts to cattle grazing

Given the June 2021 fires that burned much of the headwaters of Queen Creek and the
subsequent erosion from both rains and cattle grazing, it is probable that additional heavy metals
including copper, selenium, and lead, have washed into Queen Creek increasing the burden of
pollutants to an already impaired stream. Cattle grazed on land adjacent to Queen Creek below
Outfalls 001 and 002, are in danger of accumulating higher than allowed heavy metals from
Resolution Copper’s discharges. This all must be properly analyzed before the any permit can be
renewed or otherwise granted.

19. Comments Specific to the Draft Fact Sheet
Without explanation, the Draft Fact Sheet changes pollution limits for several contaminants from
TBEL to WQBEL without explanation. Please provide the rational for making this change and

explain why this cannot be considered backsliding.

Page 4, V., Description of Permitted Discharge: Specifically, where and when were the
discharge samples listed in the table taken (both for Outfall 001 and 002)?

Please explain the scientific or regulatory rational for the statement: “Because of the increased
flow during any discharge event, the data listed below likely overstate the solids that would be
contained in any actual discharge.”

Page 5, VI. Status of compliance with the existing AZPDES permit: Was the June 10, 2021
inspection in person, or was it a “virtual” inspection? If this was a virtual inspection, how was it
conducted and what material was provided?

Why were there no lab reports reviewed from 20177

Page 6, VII. Proposed permit changes: Please explain and justify the rational of switching
from a TBEL standard to a WQBEL standard for Cadmium and Mercury.
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Page 6, VIII. Determination of effluent limitations and assessment levels: You state that the
“Superior Mine” is an existing source? As we discuss elsewhere in these comments, the
Resolution Copper mine is a new source. Why do you call this the Superior mine rather than the
Resolution Copper mine like the US Forest Service and other agencies do?

Page 8, Whole effluent toxicity (WET): While we agree that it makes sense to not require
WET tests when there is no discharge, specifically your statement that the discharge does not
occur over seven consecutive calendar days, we disagree with your watering down testing
requirement further by saying, ...” and is not repeated more frequently than every thirty days.”
This seems to give another opportunity not doing WET testing. We cannot find anything in the
draft permit or fact sheet on the frequency that WET testing is required, but the plain reading of
this section leads one to believe that testing only need take place not less than once a month no
matter how often it rains.

Page 11: Why is no monitoring required for TDS or TSS?
Page 13: Why is monitoring not required for antimony, arsenic, beryllium, boron, or barium?

Page 18, XI. Special Conditions: Has ADEQ confirmed or has any evidence to believe
Resolution Copper’s statement that the CP-105 Pond is designed and maintained to contain the
volume associated with a 100-year, 24-hour storm event? In light of climate changes, we may
expect that 100-year storm events could occur with much more frequency. Is CP-105 designed
to withstand back-to-back 100-tear storm events?

20. Comments Specific to the Draft Permit

Ambient Monitoring: In describing ambient monitoring, the permit states that they will take
samples “shortly after flow begins.” This should be more specifically defined.

Page 1: Would this permit be signed in 2027, or is this a typo?

Page 3, Table 1.a: Is monitoring requested at the discharge point of Outfall 001 only when it is
discharging, or is monitoring from the CP-105 Pond allowed during periods when discharge does
not occur at Outfall 0017 As we understand that discharge from CP-105 to Outfall 001 is an
open unlined ditch, is ADEQ at all concerned about the impact of discharge water as it travels to
Outfall 001 to the human and natural ecosystem?

Throughout the Draft Permit: There seems to be inconsistencies in the tables in the draft
permit. For example, Page 6 contains Table 4.a and the next table on page 7 is Table 5.b. Is this
a typo or is something missing from the Permit?

As we discuss elsewhere in our comments, it is very difficult to navigate the draft permit and fact

sheet. ADEQ should make an effort to make documents easier for the public to understand,
especially when it is so difficult to communicate with ADEQ staff for clarification.
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Page 11: Does ADEQ have any way to double check that the quality and accuracy of data
submitted by Resolution Copper is truthful?

Especially as ADEQ relies more and more on the permittee to supply monitoring and other data,
the opportunity for a permittee to “cheat” of the data and further degrade our communities and
the environment.

21. ADEQ Should retain the Limit on Total Dissolved Solids of 1200mg/l
Required by the 2010 AZPDES Permit

We strenuously objected to ADEQ removing the Total Dissolved Solids (TDS) limits in the
2016, which is still under appeal by the San Carlos Apache Tribe. The current draft permit still
does not contain a limit for TDS from Outfall 002. The Coalition will not retype our objections
to the removal of TDS limits from our 2016 comments and objections, but as we have already
incorporated those comments reference as if stated in full in these comments, they still stand
here.

The decision to remove the TDS limit is not permissible under the CWA, as it violates the strict
anti-backsliding requirements found in existing law, including Section 402(0) of the CWA.
Generally, the anti-backsliding requirements prohibit ADEQ from reissuing an AZPDES permit
containing interim effluent limitations, standards or conditions less stringent than the final limits
contained in the previous permit, with limited exceptions. To be clear, this requirement of the
CWA also prohibits, with some exceptions, the reissuance of permits originally based on best
professional judgment (BPJ) that incorporate limits less stringent than those in the previous BPJ-
based permit. This is the rule.

The very real concerns about TDS possible impacts to Queen Creek, its habitat and vegetation
and on downstream water users and important places like Boyce Thompson Arboretum, still
remain. Indeed, even assuming that the TDS levels in the effluent have leveled off to a yearly
average of 2000 mg/L (which masks the extreme spikes witnessed throughout sampling year), as
discussed below, EPA recommends a TDS limit of 500 mg/L for public drinking water systems.
ADEQ and RCM have failed to show that discharges to Queen Creek with a TDS of 2000 mg/L
will not be harmful and that no limit is appropriate.

Under the proposed AZPDES Permit, RCM can elect whether to send the treated effluent to
NMIDD or to discharge the mine effluent into Queen Creek, which could result in significant TDS
loading to Queen Creek over the life of the Permit. This presents numerous concerns, some of
which are briefly summarized below:

e It is not clear from the materials we have reviewed precisely what the elements of the
Total Dissolved Solids are. TDS is a measure of all constituents, or elements, dissolved
in water. This can include inorganic anions (negatively charged ions) like carbonates,
chlorides, sulfates and nitrates. The inorganic cations (positively charged ions) include
sodium, potassium, calcium and magnesium. Without knowing more about the
composition of the TDS that will be discharged from the mine, it is difficult to analyze
the potential impacts from the discharge of high levels of TDS to Queen Creek’s
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receiving waters or to conclude that the discharge is “free from pollutants in amounts or
combination” that might harm or inhibit aquatic life, cause an objectionable odor or off-
flavor in aquatic organisms, become toxic to animals, livestock, plants or other
organisms (particularly over time with limited dilution), impair recreational uses of
Queen Creek, including at Boyce Thompson, or change the color of the surface water
from natural background levels of color. See, e.g., draft AZPDES Permit at Sec. D at 7.
This must be analyzed and clarified.

e Sulfate is a constituent of TDS and may form salts with sodium, potassium, magnesium
and other cations. Sulfates are a particular concern in this instance but this has not been
discussed in the current permit documents or addressed in any way. Indeed, ADEQ has
not even set alert levels for sulfates under the permit. This must be clarified and
corrected.

e Under the Federal Safe Drinking Water Act, the EPA classifies TDS as a secondary
maximum contaminant level (sMCL) with a recommended maximum level of 500
mg/L."* Even at 500 mg/L, these elevated levels of TDS can impact the taste of water
and damage water treatment equipment. The mimimum TDS levels we can expect from
the RCM MWTP are 2000 mg/L. This is a significant difference. Many states have
prohibited discharges of TDS beyond the sSMCL of 500 mg/L due to the varying harms
associated with the discharge of TDS. The downstream community of Queen Valley
relies on shallow wells located in the alluvium along Queen Creek. We have seen no
information showing that ADEQ has examined possible impacts of elevated levels of
TDS on Queen Valley’s water supply and water treatment equipment. Does that
information exist, and if so what is it?

e Queen Creek is an intermittent stream at best with a limited capacity to assimilate
(dilute) the TDS discharged from Outfall 002 to acceptable levels (less than 500 mg/L).
There is no evidence in the materials we have reviewed that shows that ADEQ has
considered this problem. In addition, because of Queen Creek’s limited flows and the
arid nature of the region, it is unclear whether there will be a sufficient amount of
sudden freshets to flush the salt, sulfates and other TDS elements out of the riparian
zone or whether these elements will collect in the root zones of the riparian plants and
trees located along Queen Creek and eventually kill this vegetation, including
potentially the special and unique vegetation at Boyce Thompson or at the golf course in
Queen Valley.!’

For all of the reasons discussed above, there can be no doubt that the removal of TDS limitations
in the proposed Permit violates the CWA anti-backsliding requirements and it is simply a very
bad idea. ADEQ should exercise its authority to protect water quality and downstream water

" hitps://www.epa.cov/dwstandardsregulations/secondary-drinkine-water-standards-guidance-nuisance-

chemicals

" The draft AZPDES Permit only contemplates “short-term” chronic toxicity tests which are insufficient
to measure the chronic exposure likely resulting from the removal of TDS standards.
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supplies and not abdicate this obligation under the CWA and its agency mission for the
convenience of RCM.

22, ADEQ must hold an anti-degradation hearing before this permit can be
granted

ADEQ cannot issue the proposed AZPDES permit until a Total Maximum Daily Load (TMDL)
for Queen Creek has been completed. The receiving stream for this permit, Queen Creek, has
been listed on Arizona’s 303(d) List of Impaired Waters due to exceedances in dissolved copper
loading (since 2002), lead (total) (since 2010), and selenium (total) (since 2012}. Other reaches
of Queen Creek and its tributaries are also listed on the 303(d) List of Impaired Waters due to
exceedances in dissolved copper loading. ADEQ has failed to prepare a TMDL report to bring
Queen Creek back into compliance for more than 20 years. Yet, the renewed permit would allow
Resolution Copper to add addition copper, lead, and selenium to an already impaired stream.

The headwaters of Queen Creek are in Pinal County Arizona and is part of the Middle Gila
Watershed. Exceedances affect uses including livestock grazing, partial body contact
(swimming), irrigation, and wildlife habitat.

In addition, since ADEQ has been so negligent in resolving the impaired nature of Queen Creek,
on behalf of the thousands of members of our coalition member groups collective members in
Arizona, we hereby request that the ADEQ hold a public anti-degradation hearing, with adequate
notice and comment periods, regarding the impacts to Queen Creek in Arizona from the
continued intentional delay in addressing the TMDL and that would result from the proposed
AZPDES renewal permit.

23. ADEQ must analyze the functional capacity of Queen Creek before this
permit can be granted

ADEQ has made no attempt to analyze the functional capacity of the receiving stream in a
scenario where maximum discharges from Outfalls 1 and 2 occur coincide with a major flood
event on the Queen Creek watershed. Unlike most discharges with relatively easy access to
major streams, Queen Creek flows through a gauntlet of obstacles including Boyce Thompson
Arboretum immediately below the outfall site, the community of Queen Valley, and the crossing
of a major highway. In addition, the creek traverses so-called Superstition Vistas (future home
of up to a million people as per development promoters), the Central Arizona Canal, and then
joins with the Roosevelt Canal at about Chandler Heights Road and Higley in the southeast
valley where it makes its final run to the Gila River.

A revised AZPDES permit should analyze the ability of Queen Creek to handle both Resolution
Copper discharges and storm runoff in maximum flow scenarios.

Conclusion

In conclusion, the renewal application and draft AZPDES Permit are fatally flawed and issuance
of the proposed permit renewal would violate the CWA, Arizona law, federal law, and other
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applicable authorities. Given that the permit renewal application is incomplete, the application
should be denied. Furthermore, the need to complete a TMDL study for Queen Creek and the
ongoing litigation and related stay, any such permit should not be granted but should instead be
held in abeyance until both of those fundamental events have been completed. Only on final
conclusion of those contingencies should ADEQ take a hard, close look at the permit(s) involved
and undergo a complete and proper permitting process, ensuring adequate protections for the
environment, the public health and the waters of Arizona.

And ADEQ must hold a public anti-degradation hearing as requested, with adequate notice and
comment periods, regarding the impacts to Queen Creek in Arizona from the continued
intentional delay in addressing the TMDL and that would result from the proposed AZPDES
renewal permit.

Please include the Arizona Mining Reform Coalition, Concerned Citizens & Retired Miners
Coalition, the Sierra Club, the Access Fund, and Earthworks as interested parties and direct all
future public notices and documents to us at the address below.

Sincerely,

Roger Featherstone

AN

Director

Arizona Mining Reform Coalition
PO Box 43565

Tucson, AZ 85733-3565

(520) 777-9500
roger@AZminingreform.org

Curt Shannon

Policy Analyst

Access Fund

4720 Walnut St, Suite 200
Boulder, CO 80301
480.652.5547
curt@accessfund.org

Henry C, Munoz, Sr.

Chairperson

Concerned Citizens and Retired Miner Coalition
200 W. Grey Dr.

Superior, AZ 85273

(520) 827-9945

hmunozl@yahoo.com
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Ian Bigley

Southwest Organizer
Earthworks

1612 K St., NW STE. 904
Washington, D.C. 20006
(202) 887-1872
ibigley@earthworksaction.org

Sandy Bahr

Chapter Director

Sierra Club — Grand Canyon Chapter
202 E. McDowell Rd., Suite 277
Phoenix, AZ 85004

(602) 253-8633
sandy.bahr@sierraclub.org

CC:
Environmental Protection Agency
Martha Guzman, Region 9 Administrator
Tomaés Torres, Region 9 Water Division Director
Representative Raul Grivalva
Terry Rambler, Chairman, San Carlos Apache Tribe
Alexander B. Ritchie, Attorney General, San Carlos Apache Tribe
Maria Dadgar, MBA, Executive Director, Inter Tribal Association of Arizona, Inc.
Apache Stronghold

Attachments:
e Arizona Mining Reform Coalition comments on 2010 permit renewal
e Arizona Mining Reform Coalition et al. comments on 2016 permit renewal

e Arizona Mining Reform Coalition et al. comments on ADEQ draft TMDL for Queen
Creek

e ADEQ’s draft TMDL analysis for Queen Creek (9/18/2017)
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Attachment 01

July 30, 2010

Ms. Carrolette Winstead

Arizona Department of Environmental Quality

APP & Drywell Unit Manager, Groundwater Section
1110 West Washington Street

Phoenix, AZ 85007

Cwob@azdeq.gov

Re: Comments on Notice of Intent to Issue AZPDES Permit (AZ0020389) to
Resolution Copper Mining, LLC

Dear Ms. Winstead:

Thank you for the opportunity to comment on the draft Arizona Pollutant Discharge
Elimination System (AZPDES) Permit for the proposed Resolution Copper Mining-
Superior Operations facility. On behalf of the Coalition itself and the members of the
Arizona Mining Reform Coalition individually, we submit in a timely fashion the
following comments and objections to these draft permits. These comments also
incorporate the comments of the San Carlos Apache Tribe and the Inter Tribal Council
of Arizona by reference as if fully set forth herein.

The Arizona Mining Reform Coalition works in Arizona to improve state and
federal laws, rules, and regulations governing hard rock mining to protect
communities and the environment. Members of the Coalition include: The Grand
Canyon Chapter of the Sierra Club, Earthworks, Save the Scenic Santa Ritas, The
Dragoon Conservation Alliance, the Groundwater Awareness League, Concerned
Citizens and Retired Miners Association, the Center for Biological Diversity, and the
Sky Island Alliance.

Background

The Arizona Department of Environmental Quality (ADEQ) proposes to issue
AZPDES Permit (AZ0020389)) to Resolution Copper Resolution Mining, LLC
(RCM), a wholly owned subsidiary of Rio Tinto and BHP, two giant multi-national
mining companies. The permit would regulate the discharge of stormwater and
polluted water from the Superior Operations mine site. Water would be discharged
from two point sources. One point source, Outfall 001, would discharge storm water
from the Superior Operation mine site, The second point source, Outfall 002, would
discharge treated water from mine dewatering operations from Shaft No. 9 of the old
Magma Copper Mine. The fact sheet states that discharges from both outfalls are to a
tributary of Queen Creek, a water body on the §303(d) list of impaired waters due to
copper contamination.

ADEQ administers a variety of programs to improve the health and welfare of our
citizens and to ensure that the quality of Arizona's air, land and water resources meet
health-based standards that also protect natural resources. ADEQ indicates that it is
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committed to leading Arizona and the nation in protecting the environment and improving the quality of
life for the people of our state. It is clear that, as written, the draft NPDES permit is inconsistent with
ADEQ’s mission and contrary to the Clean Water Act, 33 U.S.C. §§ 1251 ef seq. Therefore, we ask that
ADEQ modify the draft permit and require the company to meet standards and include provisions in the
permits that fully protect the environment and the health and welfare of our citizens, and that are
consistent with the provisions of the Clean Water Act

The National Pollutant Discharge Elimination System permit program was established as part of the
Clean Water Act and the provisions allow for delegation of the program to the states, which the
Environmental Protection Agency has done with Arizona. Pursuant to that delegation, any AZPDES
permit issued by Arizona must comply with the Clean Water Act and EPA regulations, in addition to all
state requirements. 40 CFR § 123.25.

The discharge of additional copper into a stream already impaired for copper violates the CWA

ADEQ and RCM apparently are under the assumption that as long as a discharge complies with water
quality standards, the discharge must be permitted. That is not the law. Even if the discharge itself will
not violate water quality standards (which has not been shown to be the case here), the Clean Water Act
prohibits discharges of a pollutant into an impaired water body 1f that pollutant is the reason for the
impairment (i.e., the reason why the stream is on the 303(d) list), unless certain stringent planning and
stream remediation efforts are in place — which has not been done in this case.

In this case, the receiving water is 303(d) listed for copper, and the discharge will contain copper
(among other pollutants). Under the Clean Water Act, such a discharge will “cause or contribute” to
water quality violations and cannot be permitted without a plan in place to ensure that the stream can
and will achieve the standard. EPA’s long-standing regulations prohibit the issuance of an NPDES
permit for a new discharge where the discharge may “cause or contribute to” the violation of water
quality standards:

§ 122.4 Prohibitions. No permit may be issued:

(i) To a new source or a new discharger, if the discharge from its construction or
operation will cause or contribute to the violation of water quality standards.

This is a flat-out prohibition against any new discharge that would cause or contribute to a violation of a
water quality standard.

This EPA regulation allows for one limited exception — in 40 CFR § 122 .4(i) — to this prohibition of
discharges into impaired waters that already are violating the standard. In order for a discharge of the
pollutant in question to be allowed, the EPA regulations require strict assurances that (1) the stream can
handle the new discharge and still meet the standard and (2) that specific plans are in place to ensure that
the stream will be brought back to health—i.e., achieve the applicable water quality standard for that
waterbody. Specifically, the EPA regulations require that:

The owner or operator of a new source or new discharger proposing to discharge into a
water segment which does not meet applicable water quality standards or is not expected
to meet those standards even after the application of the effluent limitations required by
sections 301(b)(1)(A) and 301(b)(1}(B) of CWA and for which the State or interstate
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agency has performed a pollutants load allocation for the pollutant to be discharged, must
demonstrate, before the close of the [NPDES permit] public comment period that:

(1) There are sufficient remaining pollutant load allocations to allow for the discharge;
and

(2) The existing dischargers into that segment are subject to compliance schedules
designed to bring the segment into compliance with applicable water quality standards.

40 C.FR. § 122.4(i).

Thus, the permit applicant has the dual burden of demonstrating that “there are sufticient pollutant load
allocations to allow for the discharge” and that “existing dischargers into that segment are subject to
compliance schedules designed to bring the segment into compliance with applicable water quality
standards.” That has not occurred here.

The Ninth Circuit Court of Appeals has directly affirmed this reading of the CWA and its regulations.
In Friends of Pinto Creek v. United States E.P.A., the court overturned a water quality discharge permit
issued by the federal EPA to a large copper mining project in Arizona. Friends of Pinto Creek v. U.S.
E.P.A.,504 F.3d 1007 (9™ Cir. 2007), cert. denied, 129 S.Ct. 896 (2009). The critical issue in the case
was whether a discharge permit could be issued that would add a pollutant to Pinto Creek, a water body
that did not meet the applicable water quality standard for that pollutant—in that case, dissolved copper.
The court vacated and remanded the EPA-issued permit on the ground that such a discharge violated the
impaired waters provision of the CWA.

In Pinto Creek, the Ninth Circuit framed the fundamental issue in the case as: “Whether the issuance of
the permit to discharge a pollutant, dissolved copper, into Pinto Creek, which already exceed the amount
of dissolved copper allowed under the Section 303(d) Water Quality Standards, is in violation of the
Clean Water Act and applicable regulations?” Pinto Creek, 504 F.3d at 1009. The court said that such a
discharge would violate the CWA.

The Ninth Circuit’s decision squarely rejected the “offset” defense raised by EPA, the discharger, and
ADEQ (which had certified the discharge under CWA Section 401). /d. at 1012. Relying on the stated
objective of the CWA “to restore and maintain the chemical, physical, and biological integrity of the
nation’s waters,” the court held that “[t]he plain language of the first sentence of the regulation is very
clear that no permit may be issued to a new discharger if the discharge will contribute to the violation of
water quality standards.” /d.

The court held that: “[TThere is nothing in the Clean Water Act or the regulation that provides an
exception for an offset when the waters remain impaired and the new source is discharging pollution
into that impaired water.” Id. The court noted that 40 C.F.R. § 122 4(i) allows for exception to this strict
rule “where a TMDL has been performed.” /d. “[T]his exception to the prohibited discharge by a new
source provides that the exception does not apply unless the new source can demonstrate that, under the
TMDL, the plan is designed to bring the water into compliance with applicable water quality standards.”
1d.

The court noted that, in addition to the requirement that a TMDL be performed, the discharger must
demonstrate that two conditions are met. These two conditions are contained in the two numbered
clauses in 40 C.F.R. § 122.4(i): (1) There are sufficient remaining pollutant load allocations to allow for

ED_013248_00000957-00027




Comments on ADEQ Draft AZPDES Permit for Resolution Copper

the discharge; and (2) The existing dischargers into that segment are subject to compliance schedules
designed to bring the segment into compliance with applicable water quality standards. 40 C.F.R. §
122.4(1). The Ninth Circuit specifically held that, in order for the “exception” to the prohibition of new
discharges into impaired waters to apply, both clauses needed to be met by the permit applicant. 504
F.3d at 1013.

The Ninth Circuit required that these compliance plans must not only show what pollutant load
reductions are needed to bring a water body back to health, but also actually sow these reductions will
be achieved.

The error of both the EPA and Carlota is that the objective of . . . [40 CFR. §
122.4(1)(2)] 1s not simply to show a lessening of pollution, but to show how the water
quality standards will be met if Carlota is allowed to discharge pollutants into the
impaired waters.

Pinto Creek, 504 F.3d at 1014.

The Pinto Creek court further found that “compliance schedules” must be established for all “existing
dischargers” into Pinto Creek, so that the stream could accommodate the new and increased copper
discharges from the mine. /d. at 1012-13. The court held that all point sources must be subject to these
compliances schedules (i.e., plans designed to reduce the pollutant loading from each source so the
stream segment would be brought into compliance with water quality standards). /d. The court
specifically rejected EPA’s argument that only currently permitted point source discharges were subject
to the “compliance schedule” requirement. /d. at 1013. The Pinto Creek court established the basic
procedure that must be followed before a new NPDES permit is issued for a discharge into an impaired
water:

If point sources, other than the permitted point source, are necessary to be scheduled in
order to achieve the water quality standard, then EPA must locate any such point sources
and establish compliance schedules to meet the water quality standard before issuing a
permit. If there are not adequate point sources to do so, then a permit cannot be issued
unless the state or [the discharge permit applicant] agrees to establish a schedule to limit
pollution from a nonpoint source or sources sufficient to achieve water quality standards.

Id. at 1014. On this point, EPA had correctly argued that nothing in the CWA compelled it to act
against other dischargers. However, the Pinto Creek court noted that its ruling did not force EPA to take
any action requiring existing discharges to reduce their pollutant loadings. Rather, “[t]he EPA remains
free to establish its priorities; it just cannot issue a permit to a new discharger until it has complied with
[40 C.F.R.] § 122.4(i).” Id. at 1015.

The fact that Arizona has not completed the required TMDL for the impaired water in this case does not
mean that the discharger or the agency is free to bypass the strict requirements of the CWA as held by
the court in Pinto Creek. Indeed, under the CWA, the discharge into an impaired water is prohibited,
unless, pursuant to a valid TMDL for that stream, the compliance schedules are established for the
various discharges as held by the Pinfo Creek court. For example, in Friends of the Wild Swan, the
Ninth Circuit upheld a Montana federal district court’s stay of the issuance of NPDES permits for new
sources or discharges to impaired waters pending completion of TMDLs. 74 Fed. Appx. 718, 723-24,
2003 WL 21751849 (9th Cir. 2003). The court prohibited EPA from issuing any new NPDES permits
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“until all necessary TMDLs are established for a particular WQLS [water quality limited stream]”).
Friends of the Wild Swan, Inc. v. US. EPA, 130 F. Supp.2d 1199, 1203 (D. Mont. 1999), affirmed in
relevant part, 74 Fed. Appx. 718: 2003 WL 21751849 (9 Cir. 2003). The district court’s action was
taken pursuant to 40 C.F.R. § 122.4(1) and was set forth as a remedy to compel the state of Montana to
complete TMDLs for a number of impaired waters. See also Friends of the Wild Swan v. United States
Environmental Protection Agency, 130 F.Supp.2d 1207, 1209 (D.Mt. 2000).

There is insufficient characterization of the water coming into the water treatment plant.

The draft permit and fact sheet are unclear about the characterization of the water coming into the
treatment plant. The fact sheet for the AZPDES permit talks about one sample of the mine water taken
in July of 2008 and possibly another sample taken in December of 2008. It is not clear where the
sample was taken nor is it clear whether the sample is actually representative of the more than two
billion gallons of water that would be treated and released. How can the agency and the public make an
informed decision about the effectiveness of the water treatment if we have no idea as to the actual
composition of the polluted water coming from the mine? The agency must require additional and
adequate characterization of these waters prior to proposing to approve the permit(s), subject to public
notice and comment.

The permits are unclear about the amount of water released at Outfall 002 that would be fully or
only partially treated.

RCM is currently discharging polluted mine water though a pipeline to the New Magma Irrigation and
Drainage District that has been partially treated using High Density Sludge (HDS). The permit requires
additional treatment of the polluted water by Reverse Osmosis (RO) before discharge at Outfall 002.
However, the permit allows RCM to blend water treated only by HDS and water treated by both
methods before release at Outfall 002. The permit does not specify the amount of the blend, or the
actual final treatment requirements before release to Queen Creek. Since the permit only requires RCM
to test once a month, there is no way to assure that there will not be permit violations without knowing
the final composition of water before discharge into Queen Creek.

Exceedances above lowest standards are allowed for copper and other metals

Although the tables and data in the fact sheet and the AZPDES draft permit are confusing and use
several different units of measure, it appears that RCM will be allowed to exceed the standards for
several metals. The lowest standard for cadmium is 0.63 ug/L, but the limit at Outfall 002 for the
monthly average is 50 ug/L. For mercury, the lowest standard is 0.01ug/L, but the limit at outfall 002 in
the draft permit is 1 ug/L. (This would make the allowable amount of mercury released a hundred-fold
more that the lowest standard. Mercury is a terribly toxic and hazardous substance once released into
the ecosystem especially when it 1s allowed to change from elemental mercury to methlymercury.)

The permit only requires testing for metals once a month. It would be very easy for RCM to adjust the
flow coming from Outfall 002 the day of the test to assure that the permit limits are met and then exceed
those limits the rest of the month. In cases like that with copper, where the monthly average limit
appears to be slightly under the lowest standards (8 ug/L in the draft permit as opposed to the lowest
standard or 10.5 ug/L) it would be extremely easy to fudge the test period to meet the standard on that
day only. Because Queen Creek is already impaired for copper, the allowable copper discharged should
be zero.
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It would also be helpful if ADEQ standardized units of measure to make it easier for the public to
understand the draft permit and make appropriate comparisons.

Conclusion

Overall, the draft permit suffers from a number of factual and legal errors that must be rectified prior to
the issuance of any of the proposed permits. Due to these errors, ADEQ must revise the draft permit and
submit the revised draft permits for public comment. We welcome the opportunity to participate in that
process.

Thank you.

Sincerely,

e

Roger Featherstone, Director
Arizona Mining Reform Coalition
PO Box 43565

Tucson, AZ 85733

CC: Benjamin H. Grumbles, Director, Arizona Department of Environmental Quality, bhg@azdeq.gov
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Attachment 02

Arizona Mining Reform Coalition — Concerned Citizens & Retired Miners Coalition —
Save Tonto National Forest — Sierra Club

And John Krieg

July 12,2016

Via Email (resolutioncopperminewazdeq.gov)
and U.S. Mail

Arizona Department of Environmental Quality
Water Quality Division

Attn: Swathi Kasanneni

1110 W. Washington St., 5415B-3

Phoenix, AZ 85007

Re:  Comments and Objections to ADEQ’s Renewal of the Resolution Copper Mining
AZPDES Permit No. AZ0020389

Dear Ms. Kasannent:

These comments are submitted on behalf of Arizona Mining Reform Coalition (“AMRC”), the
Concerned Citizens & Retired Miners Coalition, Save Tonto National Forest, the Sierra Club, and
John Krieg, to the Arizona Department of Environmental Quality (ADEQ) pertaining to ADEQ’s
proposal to renew the Arizona Pollutant Discharge Elimination System (AZPDES) Permit No.
AZ0020389 tor Resolution Copper Mining (RCM) in order to facilitate new mining facilities and
activities and new sources of discharge associated with its mining project near Superior, Arizona.

Arizona Mining Reform Coalition works in Arizona to improve state and federal laws, rules,
and regulations governing hard rock mining to protect communities and the environment. AMRC
works to hold mining operations to the highest environmental and social standards to provide for
the long term environmental, cultural, and economic health of Arizona. Members of the
Coalition include: Apache — Stronghold, Center for Biological Diversity, Concerned Citizens and
Retired Miners Coalition, Concerned Climbers of Arizona, Dragoon Conservation Alliance,
EARTHWORKS, Empire Fagan Coalition, Environment Arizona, Groundwater Awareness
League, Maricopa Audubon Society, Save the Scenic Santa Ritas, Grand Canyon Chapter of the
Sierra Club, Sky Island Alliance, Spirit of the Mountain Runners, Tucson Audubon Society, and
the Valley Unitarian Universalist Congregation.

The Concerned Citizens and Retired Miners Coalition is a group of citizens who: 1) reside in
Superior, Arizona, or do not reside in Superior, Arizona, but are affiliated with relatives who are
residents; 2) are retired hard-rock miners who previously worked in the now non-operational
mine in Superior, Arizona, and were displaced due to mine closure or personal disability; or 3)
are individuals who are concerned that important U.S. public recreational land will be conveyed
to a foreign mining company for private use.
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Save Tonto National Forest works to protect our National Forest and promote safe and
responsible use by all groups of outdoor enthusiasts. We are based in Queen Valley, Arizona and
have around 260 members concerned about the direction the Tonto National Forest is going.

Sierra Club is one of the nation’s oldest and most influential grassroots organizations whose
mission is “to explore, enjoy, and protect the wild places of the earth; to practice and promote the
responsible use of the earth’s ecosystems and resources; and to educate and enlist humanity to
protect and restore the quality of the natural and human environments.” Sierra Club has more
than 2.4 million members and supporters with 35,000 in Arizona as part of the Grand Canyon
(Arizona) Chapter. Our members have long been committed to protecting and enjoying the Tonto
National Forest and have a significant interest in the proposed Resolution Copper Mine and
related activities.

John Krieg owns a residence in Queen Valley and lives directly downstream from the area
affected by these permits.

The Arizona Mining Reform Coalition previously provided written comments to ADEQ in 2010
in reference to the prior version of this AZPDES permit. Because many of our prior concerns
remain relevant to ADEQ’s current proposal to renew RCM’s AZPDES permit, these comments
are expressly incorporated here by reference.

Improper conduct of the one scheduled public comment meeting

Before getting into our comments, we have been notified by one of our members that the public
meeting scheduled on July 12, 2016, in Superior, Arizona, was closed early without notification
to the public and that he was not able to give oral comments.

This is troubling as the public notice for comments found on your website at:
https://www.azdeq.gov/public-notice-call-comments-azpdes-az0020389 clearly states that a
Public Hearing will be held at the Superior Junior/Senior High School, 100 W. Mary Drive,
Superior, AZ 85173, on July 12, 2016, from 6:00pm to 9:00pm. The purpose of the public hearing
is to allow the public to make comments for the record. Yet our Coalition member arrived at the
Superior Junior/Senior High School, 100 W. Mary Drive, Superior, AZ 85173, on July 12, 2016,
at 7:00 pm, well within the scheduled time of the meeting, and found no one at the High School
from ADEQ and certainly no public meeting where he could give testimony. He states that there
was no notice anywhere visible that the meeting had ended before the allotted time. There may
have been other members of the public that tried to attend the meeting to give testimony, but were
unable to do so since you had ended the meeting early.

We request that you convene another public comment meeting that is duly and properly scheduled
and advertised and that remains in session for the entire scheduled time and that you reopen the
comment period until the close of that meeting. We further request the right to supplement these
comments until the end of this new comment deadline.

Comments

As discussed in greater detail below, the proposed AZPDES permit would allow discharges of
mine site stormwater from existing Outfall 001 and discharge of treated mine project water from
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existing Outfall 002 (as of 2010) to an unnamed wash, tributary to Queen Creek, located upstream
of Boyce Thompson Arboretum and the local community of Queen Valley as well as other
downstream communities. As written, the proposed AZPDES permit is contrary to the Clean Water
Act, 33 US.C. §§ 1251 ef seq. and applicable law, including the CWA’s anti-backsliding
requirements, 40 C.F.R. § 122 4(i) and standards that protect the receiving waters of Queen Creek,
which is listed as impaired under Sec. 303(d), and other requirements. The permit renewal also
proposes to remove important permit requirements, including specific limits on Total Dissolved
Solids (TDS) and to retroactively approve RCM’s failure to construct the mandatory Reverse
Osmosis (RO) system required by RCM’s current Aquifer Protection Permit (APP) No. P105823
(which is directly associated with this AZPDES permit),’ among other failures.

ADEQ should revisit the draft AZPDES permit to institute robust standards, limitations and permit
requirements in conformance with existing law that are truly protective of the environment, public
health, and the receiving waters of Queen Creek. AMRC’s specific comments and objections to
the currently proposed AZPDES permit are set forth below.

1. The Discharge from Outfall 002 is a New Discharge from a New Source Which
Requires RCM to Secure a Separate AZPDES Permit, Among other
Requirements

Under the proposed AZPDES permit (as in the 2010 Permit), ADEQ once again treats RCM’s
discharge of mine water through Outfall 002 (which is a product of mine dewatering stemming
from the installation of new mine shafts sunk to extraordinary depths (below 7,000 feet) and new
tunnels, wells and related structures which have been recently built to facilitate development of
totally new mine facility and project), as an “existing discharge,” and not a “new discharge” as
contemplated in the Clean Water Act and 40 C.F.R. §§ 122.2 and 122.29, presumably because (in
its view) any discharges of pollutants from the site predate 1979.%> For this same reason, ADEQ

' The 2016 ADEQ Draft Fact Sheet fails to inform the public that RCM has, simultaneous to this
application, requested a “significant amendment” to its APP which is directly related to this
AZPDES Permit. The amendment would, among other things:

¢ Revise the design flow of the MWTP to 2.16 mgd (average flow rate)

¢ Include additional source water to be treated by the MWTP’s HDS system

¢ Remove certain treatment standards

e Change the location of the proposed point of compliance

e Revise compliance schedules and monitoring tables
Given the material changes to the APP that are directly related to the current AZPDES Permit,
ADEQ should stay the issuance of this Permit pending completion of the APP and provide full
notice fo the public on the connected nature of these two permits.

% The historic Magma Mine was operated at the West Plant Site by RCM’s predecessor in interest,
most recently BHP, from 1914 to 1996. These historic mine facilities, which have since been
closed out or remediated, contained an old slag pile and smelter, concentrator, tailings ponds and
waste rock. The mine expanded to the East plant site in 1970, and began construction of Shaft
#9, which was later left dormant after the mine closed. See Resolution Copper Company Site
Introduction Presentation, dated February 2005, ADEQ File: Resolution Copper Mining, LLC
Background Information, Inventory #101703 (obtained through written public record requests
(2010)). Today Shaft #9 has been deepened substantially, Shaft #10 has been developed, and
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also apparently concludes that RCM’s new mine project (which is presently the subject of arecent
Mining Plan of Operation filed with the Tonto National Forest Service) is an “existing facility”
and not a “new source,” under these same regulations.’

At this point, ADEQ’s continued instance that the seepage pumping and mine dewatering effluent
to be discharged from RCM’s mine project through Outfall 002 is nothing more than an “existing
discharge” from an “existing facility” is simply not credible and strains the imagine beyond what
the law permits.* It is well documented that RCM is planning on developing a totally new mine
project.” Indeed, RCM’s Mining Plan of Operations is presently the subject of ongoing public
scoping comments under the National Environmental Policy Act (NEPA),® — plans that include
certain of the new activities, facilities and structures discussed in the instant Draft Permit, ADEQ
Fact Sheet and Public Notice. ADEQ’s continued conclusions to the contrary, despite the known
facts about this project, violate the law. The RCM project should be acknowledged as a new source
that presents a new discharge and it should be required to apply for and receive a new AZPDES
permit for the discharges associated with Outfall 002. As discussed below, RCM should also be
prohibited from discharging additional copper to Queen Creek since this receiving water is already
impaired for copper.

2. The Discharge of Additional Copper to Queen Creek, which is Already
Impaired for Copper, Violates the Clean Water Act

Several reaches of Queen Creek remain listed on Arizona’s 303(d) List of Impaired Waters due to
exceedances in dissolved copper, while other segments are impaired for lead (total) and selenium

RCM has submitted plans for the development of a massive block cave mining operation at Oak
Flat. See footnote 4, infra.

3 See hito:/fwww.resolutionminesis.us/

“ Even in the Fact Sheet ADEQ admits that the Superior Mine, which operated as an “underground
mine with an onsite smelter” has been shut down since 1998. Fact Sheet at 2.  Interestingly,
the Fact Sheet also states that “active mining is not occurring” at the site, but then in the next
paragraph says that the “main source of water sent to the MWTP is from dewatering operations
from the underground mine.” What ADEQ ignores is that the “underground mine” that is currently
being developed by RCM is a totally different mine, with different depths (among other things)
than the BHP mine that was shut down long ago.

® The Resolution copper deposit is one of the largest undeveloped copper deposits in the world
with an estimated copper resource of 1.7 billion metric tons at an average grade of 1.52 percent
copper. See hilp://www.resolutionmineeis.us/about-project

¢ See footnote 3, supra.
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(total).” Dissolved copper loading has been found to exceed ADEQ surface water quality standards
at least since 2002 in Queen Creek. See Queen Creek (TMDL) Maximum Daily Load Fact Sheet.®

ADEQ disregards the fact that Queen Creek is impaired for copper (and also selenium and lead),’
based on the apparent assumption that as long as RCM’s discharge complies with water quality
standards, the discharge must be permitted. That is not the law. The obvious objective of the Clean
Water Act is to restore and maintain the chemical, physical, and biological integrity of our Nation’s
waters. Even if the discharge itself will not violate water quality standards (which has not been
shown to be the case here), the Clean Water Act prohibits discharges of a pollutant into an impaired
water body if that pollutant is the reason for the impairment (i.e., the reason why the stream is on
the 303(d) list), unless certain stringent planning and stream remediation efforts have been
finalized and are in place — which (as discussed below) has not been done in this case.

Here, Queen Creek is listed as impaired for copper and the discharge permitted under the renewed
AZPDES permit, which 1s a “new discharge” from a “new source” under 40 C.F.R. §§ 122.2 and
122.29 (as discussed above), will contain copper (among other pollutants). Under the CWA, such
a discharge will “cause or contribute” to water quality violations and cannot be permitted without
a plan in place to ensure that the stream can and will achieve the standard. See 40 C.F R. § 122 4(1)
(“Prohibitions. No permit may be issued: (i) To a new source or a new discharger, if the discharge
from its construction or operation will cause or contribute to the violation of water quality
standards”). This regulation is a flat-out prohibition against any new discharge that would cause
or contribute to a violation of a water quality standard.

Furthermore, this regulatory requirement of the CWA allows for only one limited exception — in
40 CFR § 122.4(1) — to the prohibition of discharges into impaired waters that already are violating
the standard. In order for a discharge of the pollutant in question to be allowed, the EPA
regulations require strict assurances that (1) the stream can handle the new discharge and still meet
the standard and (2) that specific plans are in place to ensure that the stream will be brought back
to health—i.e., achieve the applicable water quality standard for that waterbody.'® Thus, the permit

" See Arizona’s 2012/2014 List of Impaired Water.; see
also hitp://legacy.azdeq.gov/environ/water//assessment/download/middle gila 2016.pdH#page
=44

8 Available at hitp://www.azdeqg.gov/sites/default/files/middlegila gc headwater fs.pdf

® There is confusion in the Permit and Fact Sheet as to whether or not the locations of Outfall 001
and OQutfall 002 are above or below the Superior WWTP (which serves to divide these two
segments of Queen Creek) and therefore whether or not the receiving waters of Queen Creek for
this permit are impaired for selenium and lead as well as copper. To the extent the receiving
waters are, in fact, also impaired for selenium and lead, the proposed permit cannot allow for
discharges of selenium or lead for the same reasons discussed here regarding copper.

% Specifically, 40 C.F.R. § 122.4(i) requires that:
The owner or operator of a new source or new discharger proposing to discharge

into a water segment which does not meet applicable water quality standards or is
not expected to meet those standards even after the application of the effluent
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applicant has the dual burden of demonstrating that “there are sufficient pollutant load allocations
to allow for the discharge” and that “existing dischargers into that segment are subject to
compliance schedules designed to bring the segment into compliance with applicable water quality
standards.” That has not occurred here.

As noted in prior comments on the 2010 AZPDES (which are still applicable today, if not more so
given the new mine activities at issue), the Ninth Circuit Court of Appeals has directly affirmed
this reading of the CW A and its regulations. In Friends of Pinto Creek v. United States E.P.A., the
court overturned a water quality discharge permit issued by the federal EPA to a large copper
mining project in Arizona. See Friends of Pinto Creek v. U.S. E.P.A., 504 F.3d 1007 (9th Cir.
2007), cert. denied, 129 S.Ct. 896 (2009). The critical issue in that case was whether a discharge
permit could be issued that would add a pollutant to Pinto Creek, a water body that did not meet
the applicable water quality standard for that pollutant—in that case, dissolved copper. The court
vacated and remanded the EPA-issued permit on the ground that such a discharge violated the
impaired waters provision of the CWA.

In Pinto Creek, the Ninth Circuit framed the fundamental issue as: “[w]hether the issuance of the
permit to discharge a pollutant, dissolved copper, into Pinto Creek, which already exceed the
amount of dissolved copper allowed under the Section 303(d) Water Quality Standards, is in
violation of the Clean Water Act and applicable regulations?” Pinto Creek, 504 F.3d at 1009. The
court said that such a discharge would violate the CWA. The Ninth Circuit’s decision squarely
rejected the “offset” defense raised by EPA, the discharger, and ADEQ (which had certified the
discharge under CWA Section 401). Id. at 1012. Relying on the stated objective of the CWA “to
restore and maintain the chemical, physical, and biological integrity of the nation’s waters,” the
court held that “[t]he plain language of the first sentence of the regulation is very clear that no
permit may be issued to a new discharger if the discharge will contribute to the violation of water
quality standards.” Id.

The court further held that: “[t]here is nothing in the Clean Water Act or the regulation that
provides an exception for an offset when the waters remain impaired and the new source is
discharging pollution into that impaired water.” Id. The court noted that 40 C.F.R. § 122 4(i) allows
for an exception to this strict rule only “where a TMDL has been performed.” Id. “[T1his exception
to the prohibited discharge by a new source provides that the exception does not apply unless the
new source can demonstrate that, under the TMDL, the plan is designed to bring the water into
compliance with applicable water quality standards.” /d. The court also noted that, in addition to
the requirement that a TMDL be performed, the discharger must demonstrate that two conditions
discussed in 40 C.F.R. § 122.4(i) have also been met. That is, (1) there are sufficient remaining

limitations required by sections 301(b){1)(A) and 301(b)(1)(B) of CWA and for
which the State or interstate agency has performed a pollutants load allocation for
the pollutant to be discharged, must demonstrate, before the close of the [NPDES
permit] public comment period that:

(1) There are sufficient remaining poliutant load allocations to allow for the
discharge; and

(2) The existing dischargers into that segment are subject to compliance
schedules designed fo bring the segment into compliance with applicable water
quality standards.
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pollutant load allocations to allow for the discharge; and (2) the existing dischargers into that
segment are subject to compliance schedules designed to bring the segment into compliance with
applicable water quality standards. 40 C.F.R. § 122 .4(1). See Pinto Creek, 504 F.3d at 1013. The
Ninth Circuit required that these compliance plans must not only show what pollutant load
reductions are needed to bring a water body back to health, but also actually how these reductions
will be achieved. Specifically, the Court pointed out that the error of both the EPA and the mining
company was that the objective of 40 C.F.R. §122.4(i)(2) is not simply to show a lessening of
pollution, but to show how the water quality standards will be met if the mine was allowed to
discharge pollutants into the impaired waters. Pinto Creek, 504 F.3d at 1014.

The Pinto Creek court further found that “compliance schedules” must be established for all
“existing dischargers” into Pinto Creek, so that the stream could accommodate the new and
increased copper discharges from the mine. /d. at 1012-13. In this regard, the Court noted that all
point sources must be subject to these compliances schedules (i.e., plans designed to reduce the
pollutant loading from each source so the stream segment would be brought into compliance with
water quality standards). /d. The court specifically rejected EPA’s argument that only currently
permitted point source discharges were subject to the “compliance schedule” requirement. /d. at
1013. The Pinto Creek court established the basic procedure that must be followed before a new
NPDES permit is issued for a discharge to an impaired water:

If point sources, other than the permitted point source, are necessary to be scheduled
in order to achieve the water quality standard, then EPA must locate any such point
sources and establish compliance schedules to meet the water quality standard
before issuing a permit. If there are not adequate point sources to do so, then a
permit cannot be issued unless the state or [the discharge permit applicant] agrees
to establish a schedule to limit pollution from a nonpoint source or sources
sufficient to achieve water quality standards.

Id. at 1014. On this point, EPA had correctly argued that nothing in the CWA compelled it to act
against other dischargers. However, the Pinto Creek court noted that its ruling did not force EPA
to take any action requiring existing discharges to reduce their pollutant loadings. Rather, “[t]he
EPA remains free to establish its priorities; it just cannot issue a permit to a new discharger until
it has complied with [40 C.F.R.] § 122.4(1).” Id. at 1015.

To be sure, the fact that ADEQ has not completed the required TMDL for the impaired water in
this case does not mean that the discharger or ADEQ is free to bypass the strict requirements of
the CWA as held by the court in Pinto Creek. Indeed, under the CWA, the discharge to an impaired
water is prohibited still, unless, pursuant to a valid and completed TMDL for that stream, the
compliance schedules are established for the various discharges as held by the Pinto Creek court.

Interestingly, ADEQ has been working on a TMDL Study for Queen Creek for a number of years
— since well prior to ADEQ’s issuance of the 2010 AZPDES permit to RCM. It is difficult to
understand precisely why this study has not yet been completed. Certainly, ADEQ’s failure to
complete the study is an abdication of its responsibilities under the CWA.
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Furthermore, the fact that the ADEQ Draft Fact Sheet acknowledges that the receiving waters of
Queen Creek are listed as impaired under 303(d) for copper (2002), lead (2010) and selenium
(2102) and then goes on to suggest (almost in passing) that “[tlhe TMDL has not yet been
completed but the discharges from the facility have been included in the TMDL study” cannot
not obviate the violations of the CWA discussed above. Indeed, to the contrary. The fact that
ADEQ may have completed or come close to completing a TMDL study for Queen Creek and may
have even included RCM’s anticipated discharges as part of this study (without any public review
or disclosure as part of this permit process) calls for ADEQ to stay its consideration of RCM’s
AZPDES permit for Outfall 002, at least until the TMDL is fully completed and has been fully
examined and reviewed by the public and EPA.

Interestingly, this reference to a completed (but not disclosed) TMDL study, inserted by ADEQ in
the Fact Sheet, indicates that ADEQ plainly understands that its failure to finalize the long
anticipated TMDL for Queen Creek is a problem under the CWA. ADEQ’s understanding is also
acknowledged in the permit reopener provision of the prior AZPDES permit issued in 2010, which
provides that “[t]his permit shall be reopened when the Total Maximum Daily Load (TMDL) for
this water segment...is completed.” Final Authorization to Discharge Under the Arizona
Pollutant Discharge Elimination System at 22, dated December 6, 2010. In sum, ADEQ’s flagrant
disregard for the fact that Queen Creek is impaired for copper violates the CWA.

3. ADEQ Should Not Remove the Existing Limit on Total Dissolved Solids of
1200mg/l1 Required by the 2010 AZPDES Permit; This Violates the CWA

In 2009 RCM began operating the mine water treatment plant (MWTP) utilizing ADEQ lime and
soda ash in a high density sludge (HDS) process to remove metals in the mine water from Shaft
#9. See Memo to Casey McKeon, RCM from Patty McGrath, SRK Consulting, dated June 26,
2015, Subject: AZPDES Permit No. A0020389; Revision of TDS Limit (SRK Memo) (obtained
via ADEQ public records request (2015)). However, as the result of previously submitted public
comments regarding the potential discharge of high levels of TDS received by ADEQ in 2006 in
reference to a draft AZPDES permit for the MWTP, ADEQ began to engage RCM about the
potential to limit the discharge of TDS to Queen Creek. Specifically, concerns about the potential
discharge of high levels of TDS to Queen Creek were raised by the Director of the Boyce
Thompson Arboretum (located downstream on Queen Creek) and University of Arizona Soil
Scientist, Dr. James Walworth, who warned that the discharge of water containing high TDS levels
“is a major concern” as it “will likely cause serious long-term ecological damage.”"! Dr. Walworth
also suggested that the water “should receive additional treatment, or be used for another purpose.”

After discussions with RCM, both in reference to the 2010 AZPDES Permit for Outfall 002 and in
reference to the related APP (APP #P-105823), ADEQ included a daily maximum TDS limit in
the 2010 AZPDES Permit of 1200 mg/L for Outfall 002. Because the HDS treatment process does

" See Email communication from Mark Beirner, Ph. D., Director of Boyce Thompson Arboreteum
to Joan Card, ADEQ Director, Water Quality Division, dated September 13, 2006 re: Permit No.
AZ002038; Email communication from Dr. James Walworth, Department of Soil, Water and
Environmental Science, U of A, to Joan Card, ADEQ Director, Water Quality Division, dated
September 3, 2006, re: Resolution Copper Mining Company Discharge Permit (obtained via
ADEQ public records request (2008)).
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not remove TDS, RCM committed to treat a portion of the HDS treated water to remove TDS
through the construction of a reverse osmosis (RO) plant as a component of the MWTP. See ADEQ
2010 AZPDES Permit Fact Sheet at 2; SRK Memo at 2. The ADEQ 2010 Fact Sheet explains that
“during wet months when the NMIDD [New Magma Irrigation and Drainage District] has a lower
demand for the mine water, it will be treated with HDS and RO before being discharged through
Outfall 002....” Fact Sheet at 2. The Fact Sheet went on to note that RCM “has the ability to adjust
the ratio of HDS raw effluent to RO effluent for the final blended effluent at the outfall in order to
met permit requirements.” /d.

However, despite RCM’s commitment to construct the RO treatment plant in both the 2010
AZPDES and the 2010 APP (#P-105823) (a factor that was considered by ADEQ in issuing both
permits and reflected the understanding of the protective measures reviewed by the public as part
of the public review process for the permits), the RO treatment plant was never constructed by
RCM. For this reason, (or perhaps due to other benefits to RCM of sending the mine water to
NMIDD), RCM purportedly has not discharged to Queen Creek through Outfall 002 under the
2010 AZPDES Permit. In the SRK Memo (which was provided to ADEQ as part of the current
permit application packet) SRK Consultant, Patty McGrath, suggests that ADEQ should remove
the TDS limit found in the current AZPDES permit, despite acknowledging that without the RO
process, TDS levels in the MWTP effluent are still greater than the 1200 mg/L limit set in the 2010
AZPDES Permit. See SRK Memo at 4.

ADEQ has apparently adopted the rationale of the SRK Memo and now proposes to provide no
limit whatsoever for TDS in the proposed AZPDES Permit. For the reasons set forth below, ADEQ
should revisit this issue and, at the minimum, maintain the existing permit limit of 1200 mg/L in
the new AZPDES Permit for Outfall 002.

The decision to remove the TDS limit is not permissible under the CWA, as it violates the strict
anti-backsliding requirements found in existing law, including Section 402(o) of the CWA.
Generally, the anti-backsliding requirements prohibit ADEQ from reissuing an AZPDES permit
containing interim effluent limitations, standards or conditions less stringent than the final limits
contained in the previous permit, with limited exceptions. To be clear, this requirement of the
CWA also prohibits, with some exceptions, the reissuance of permits originally based on best
professional judgment (BPJ) that incorporate limits less stringent than those in the previous BPJ-
based permit. This is the rule.

In an effort to get around the anti-backsliding requirements of the CWA, ADEQ suggests
that backsliding is permitted with regard to the TDS limit pursuant to 40 C.FR. §
122 44(1)2)(1)(B)(1), which provides that a less stringent limit can be applied if information is
available which (1) was not available at the time of permit issuance; and (2) which would have
justified the application of a less stringent effluent limit at the time of the permit’s issuance. See
ADEQ 2016 AZPDES Permit Fact Sheet at 6; see also SRK Memo at 4. ADEQ rationalizes its
position by suggesting that because the prior TDS limit was purportedly based on failures of whole
effluent toxicity (WET) tests from a bench-scale study performed with simulated effluent and we
now have WET sample results from actual MWTP effluent which show that all three surrogate
WET species passed acute and chronic toxicity testing criteria with samples ranging from 1900 to
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2140 mg/L, the justification for a TDS limit of 1200 mg/L no longer exists and no TDS limit need
be set in the proposed permit. 2016 AZPDES Permit Fact Sheet at 6.

While it is true that ADEQ now has the benefit of 10 WET testing sample results submitted by
RCM with sample dates ranging from 2013-2105, see id., this handful of results cannot be
accurately characterized as available new information under the first prong of 40 C.F.R. §
122.44(H(2)(AXB)(1). This is particularly so when it appears that the above described WET testing
was based on very limited sampling of the MWTP effluent by RCM over a 3 year period — only
10 WET sample results were submitted by RCM — with the date and timing of these samples
unknown. Id.

Indeed, a review of the SRK Memo shows that while average yearly TDS levels have declined
over time at the MWTP (both effluent samples and influent samples), these samples are marked
by significant spikes in TDS levels both in the effluent from the MWTP and in the influent to the
MWTP. SRK Memo at 3. For example, the effluent shows significant TDS spikes as recently as
2014-2015 well above 3000 mg/L, while the mnfluent entering the MWTP shows spikes above
6000 mg/L in 2012-2013 and spikes above 3000 mg/L in 2014-2015. Yet, the samples used for
the WET testing appear to have never exceeded 2140 mg/L. See Fact Sheet at 6. This convenient
result and the limited nature of testing undermines ADEQ’s conclusion that TDS in the effluent
will not causing toxicity. Accordingly, this does not constitute sufficient new information within
the meaning of the first prong of 40 C.F.R. § 122.44(D)(2)(i}(B)(1).

Under the second prong of 40 C.FR. § 122.44()(2)(1)(B)(1), the new information (had it been
available at the time of the prior AZPDES permit) must support the application of a less stringent
effluent limit (or in this case, no limit whatsoever) to fit within the enumerated exception to the
CWA’s strong anti-backsliding requirements.  This is not the case here, since the very real
concerns about TDS possible impacts to Queen Creek, its habitat and vegetation and on
downstream water users and important places like Boyce Thompson Arboretum, still remain.
Indeed, even assuming that the TDS levels in the effluent have leveled off to a yearly average of
2000 mg/L. (which masks the extreme spikes witnessed throughout sampling year), as discussed
below, EPA recommends a TDS limit of 500 mg/L for public drinking water systems. ADEQ and
RCM have failed to show that discharges to Queen Creek with a TDS of 2000 mg/L will not be
harmful and that a less stringent limit (meaning no limit) would have been appropriate.

RCM has noted that the estimated maximum discharge capacity of Outfall 002 is 3.6 MGD. 2016
AZPDES Permit Fact Sheet at 3. Under the proposed AZPDES Permit, RCM can elect whether
to send the treated effluent to NMIDD or to discharge the mine effluent into Queen Creek, which
could result in significant TDS loading to Queen Creek over the life of the Permit. This presents
numerous concerns, some of which are briefly summarized below:

e It is not clear from the materials we have reviewed precisely what the elements of the
Total Dissolved Solids are. TDS is a measure of all constituents, or elements, dissolved
in water. This can include inorganic anions (negatively charged ions) like carbonates,
chlorides, sulfates and nitrates. The inorganic cations (positively charged ions) include
sodium, potassium, calcium and magnestum. Without knowing more about the
composition of the TDS that will be discharged from the mine, it is difficult to analyze
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the potential impacts from the discharge of high levels of TDS to Queen Creek’s receiving
waters or to conclude that the discharge is “free from pollutants in amounts or
combination” that might harm or inhibit aquatic life, cause an objectionable odor or oftf-
flavor 1n aquatic organisms, become toxic to animals, livestock, plants or other organisms
(particularly over time with limited dilution), impair recreational uses of Queen Creek,
including at Boyce Thompson, or change the color of the surface water from natural
background levels of color. See, e.g., draft AZPDES Permit at Sec. D at 7. This should be
analyzed and clarified.

e Sulfate is a constituent of TDS and may form salts with sodium, potassium, magnesium
and other cations. Sulfates are a particular concern in this instance (the RO plant was
originally intended to address sulfates) but this has not been discussed in the current
permit documents or addressed in any way. Indeed, ADEQ has not even set alert levels
for sulfates under the permit. This should be clarified and corrected.

e Under the Federal Safe Drinking Water Act, the EPA classifies TDS as a secondary
maximum contaminant level (sMCL) with a recommended maximum level of 500
mg/L."? Even at 500 mg/L, these elevated levels of TDS can impact the taste of water and
damage water treatment equipment. The minimum TDS levels we can expect from the
RCM MWTP are 2000 mg/L. This is a significant difference. Many states have prohibited
discharges of TDS beyond the sMCL of 500 mg/L. due to the varying harms associated
with the discharge of TDS. The downstream community of Queen Valley relies on
shallow wells located in the alluvium along Queen Creek. We have seen no information
showing that ADEQ has examined possible impacts of elevated levels of TDS on Queen
Valley’s water supply and water treatment equipment.

e Queen Creek is an intermittent stream at best with a limited capacity to assimilate (dilute)
the TDS discharged from Outfall 002 to acceptable levels (less than 500 mg/L). There is
no evidence in the materials we have reviewed that shows that ADEQ has considered this
problem. In addition, because of Queen Creek’s limited flows and the arid nature of the
region, it is unclear whether there will be a sufficient amount of sudden freshets to flush
the salt, sulfates and other TDS elements out of the riparian zone or whether these
elements will collect in the root zones of the riparian plants and trees located along Queen
Creek and eventually kill this vegetation, including potentially the special and unique
vegetation at Boyce Thompson or at the golf course in Queen Valley."

e RCM is presently planning to locate the mine tailings from the RCM mine just outside
Superior, Arizona, at an unlined site up gradient of Queen Creek. This could result is
significant acidic drainage entering Queen Creek. This could adversely impact the
capacity of Queen Creek to assimilate the high levels of TDS contemplated under the
permit.

12 hitps:/fwww.epa.gov/dwstandardsrequlations/secondary-drinking-water-standards-quidance-

nuisance-chemicals

' The draft AZPDES Permit only contemplates “short-term” chronic toxicity tests which are
insufficient to measure the chronic exposure likely resulting from the removal of TDS standards.
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e Under the 2010 AZPDES Permit that limited TDS to 1200 mg/L, RCM was required to
monitor for TDS once a month (1x/month). Under the current proposal, which does not
have any TDS limit, RCM is merely required to take a sample one time every six months
(1x/6 months). This monitoring requirement is grossly insufficient to protect the human
health and environment of Queen Creek. With no TDS limit in the permit, monitoring
should be much more vigorous.

For all of the reasons discussed above, there can be no doubt that the removal of TDS limitations
in the proposed Permit violates the CWA anti-backsliding requirements and it is simply a very bad
idea. ADEQ should exercise its authority to protect water quality and downstream water supplies
and not abdicate this obligation under the CWA and its agency mission for the benefit of RCM.

4. ADEQ Fails to Adequately Analyze the Potential Impacts to Queen Creek
Resulting from a Simultaneous Discharge of Stormwater Through Outfall 001
and Mine Water Through Outfall 002

ADEQ has failed to analyze the potential impact to Queen Creek and the human environment from
the simultaneous discharge of stormwater through Outfall 001 and mine water through Outfall
002. While it is true that Outfall 001 and Outfall 002 are separate points of discharge, they both
discharge into Queen Creek at virtually the same place. Indeed, the AZPDES permit provides the
same longitude and latitude for both Outfalls. Thus, wintertime rain events that could necessitate
a stormwater discharge at Outfall 001 could easily correlate to discharges of mine water at Outfall
002, resulting in the co-mingling of these discharged waters almost immediately in Queen Creek.

Given RCM’s expressed desire to begin discharging through Outfall 002 (particularly when the
water is not needed for irrigation by NMDD) it is very likely that there will be a number of
significant and powerful rain events that could cause RCML to significantly exceed discharge
limitations from Outfall 001. If this discharge is commingled with existing discharges mine water
from Outfall 002, the adverse impacts to Queen Creek and the surrounding aquifers could be
magnified substantially. Nevertheless, the possible collective impact and loading to Queen Creek
from the co-mingling of these discharged waters and the possible impact to downstream aquifers
and surface waters does not appear to have been analyzed by ADEQ. This concern is elevated in
light of the potential TDS issues discussed above.

In conclusion, the draft AZPDES Permit is fatally flawed and its issuance would violate the CWA,
Arizona law and other applicable authorities. ADEQ should refrain from issuing this Permit until
a complete and proper permitting process can be undertaken and adequate protections for the
environment, the public health and the waters of Arizona can be developed.

Please include the Arizona Mining Reform Coalition, Concerned Citizens & Retired Miners

Coalition, Save Tonto National Forest, the Sierra Club, and John Krieg as interested parties and
direct all future public notices and documents to us at the address below.
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Sincerely,

Roger Featherstone

T

Director

Arizona Mining Reform Coalition
PO Box 43565

Tucson, AZ 85733-3565

(520) 777-9500
roger@AZminingreform.org

Roy Chavez

Concerned Citizens and Retired Miner Coalition
104 Palo Verde Drive

Superior, AZ 85273

(520) 827-9133

Rcechavez53@yahoo.com

John Krieg

Save Tonto National Forest
1073 E. Queen Valley Dr.
Queen Valley AZ 85118
(907) 699-6756
krieg(@mosquitonet.com

Sandy Bahr

Chapter Director

Sierra Club — Grand Canyon Chapter
202 E. McDowell Rd., Suite 277
Phoenix, AZ 85004

(602) 253-8633
sandy.bahr@sierraclub.org

John Krieg

1073 E. Queen Valley Dr.
Queen Valley AZ 85118
(907) 699-6756
krieg@mosquitonet.com
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Attachment 03

Arizona Mining Reform Coalition — Center for Biological Diversity — Concerned Citizens &
Retired Miners Coalition — Concerned Climbers of Arizona — Dragoon Conservation Alliance —
Patagonia Area Resource Alliance — Save the Scenic Santa Ritas — Save Tonto National Forest —

Sierra Club

December 5, 2017
Via Email: (palmer.kyle@azdeq.gov)

Arizona Department of Environmental Quality
Water Quality Division

Attn: Kyle Palmer

1110 W. Washington St.

Phoenix, AZ 85007

Re:  Comments on Draft Total Maximum Daily Load (TMDL) analysis for three reaches of
Queen Creek located near Superior, AZ

Dear Mr. Palmer:

These comments are submitted on behalf of the Arizona Mining Reform Coalition, Center for
Biological Diversity, Concerned Citizens & Retired Miners Coalition, Concerned Climbers of
Arizona, Dragoon Conservation Alliance, Patagonia Area Resource Alliance, Save the Scenic
Santa Ritas, Save Tonto National Forest, and the Sierra Club, to the Arizona Department of
Environmental Quality (ADEQ) regarding the draft Total Maximum Daily Load (TMDL)
analysis for copper developed by the Arizona Department of Environmental Quality (ADEQ) for
three reaches of Queen Creek, Arnett Creek, and two unnamed dramages located near Superior,
Arizona.

1. COMMENTING ORGANIZATIONS

Arizona Mining Reform Coalition works in Arizona to improve state and federal laws, rules,
and regulations governing hard rock mining to protect communities and the environment. AMRC
works to hold mining operations to the highest environmental and social standards to provide for
the long term environmental, cultural, and economic health of Arizona. Members of the
Coalition include: Apache — Stronghold, Center for Biological Diversity, Concerned Citizens and
Retired Miners Coalition, Concerned Climbers of Arizona, Dragoon Conservation Alliance,
EARTHWORKS, Empire Fagan Coalition, Environment Arizona, Groundwater Awareness
League, Maricopa Audubon Society, Save the Scenic Santa Ritas, Grand Canyon Chapter of the
Sierra Club, Sky Island Alliance, Spirit of the Mountain Runners, Tucson Audubon Society, and
the Valley Unitarian Universalist Congregation.

The Center for Biological Diversity is a non-profit public interest organization with

headquarters located in Tucson, Arizona, representing more than 1.5 million members and
supporters nationwide dedicated to the conservation and recovery of threatened and endangered

Draft Queen Creek TMDL report Comments
Page 1
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species and their habitats. The Center has long-standing interest in projects of ecological
significance undertaken in the National Forests of the Southwest, including mining projects.

The Concerned Citizens and Retired Miners Coalition is a group of citizens who: 1) reside in
Superior, Arizona, or do not reside in Superior, Arizona, but are affiliated with relatives who are
residents; 2) are retired hard-rock miners who previously worked in the now non-operational
mine in Superior, Arizona, and were displaced due to mine closure or personal disability; or 3)
are individuals who are concerned that important U.S. public recreational land will be conveyed
to a foreign mining company for private use.

Concerned Climbers of Arizona is an Arizona group that advocates for continued recreational
access to climbing areas that are threatened by development or other forms of encroachment.

Dragoon Conservation Alliance is a grassroots coalition of southern Arizona landowners and
decades-long activists working to protect their community and the Sonoran and Chihuahuan
bioregions.

Patagonia Area Resource Alliance is a non-profit community watchdog organization that
monitors the activities of mining companies, as well as ensures government agencies’ due
diligence, to make sure their actions have long-term, sustainable benefits to public lands and
water resources in Patagonia and the State of Arizona.

Save the Scenic Santa Ritas is a non-profit organization that is working to protect the Santa
Rita and Patagonia Mountains from environmental degradation caused by mining and mineral
exploration activities. The current focus is on preventing the proposed open-pit copper mine in
the Santa Ritas.

Save Tonto National Forest works to protect our National Forest and promote safe and
responsible use by all groups of outdoor enthusiasts. We are based in Queen Valley, Arizona and
have around 260 members concerned about the direction the Tonto National Forest is going.

Sierra Club is one of the nation’s oldest and most influential grassroots organizations whose
mission is “to explore, enjoy, and protect the wild places of the earth; to practice and promote the
responsible use of the earth’s ecosystems and resources; and to educate and enlist humanity to
protect and restore the quality of the natural and human environments.” Sierra Club has more
than 2.4 million members and supporters with 60,000 in Arizona as part of the Grand Canyon
(Arizona) Chapter. Our members have long been committed to protecting and enjoying the Tonto
National Forest and have a significant interest in Queen Creek and other waters of the Tonto.

2. INTRODUCTION
Under section 303(d) of the Clean Water Act, states are required to identify their polluted waters
and to establish a total maximum daily load for each pollutant in the water body. A TMDL

analysis is then completed to establish baseline measurements of pollutant materials in those
water bodies, and to identify potential reductions needed to attain standards.

Draft Queen Creek TMDL report Comments
Page 2

ED_013248_00000957-00045



Queen Creek Reach No. 15050100-014A, (headwaters to the Superior Wastewater Treatment
Plant discharge), has been listed on Arizona’s 303(d) list as impaired for dissolved copper since
2002. Reach No. 15050100-014B, (Superior Wastewater Treatment Plant discharge to Potts
Canyon) has been listed as impaired for dissolved copper since 2004. Reach No. 15050100-014C
(Potts Canyon confluence to the Whitlow Dam) has been listed as impaired for dissolved copper
since 2010. As a condition of these listings, ADEQ is required to prepare a TMDL analysis for
Queen Creek to identify the amount of pollutants the water body can receive and still meet water
quality standards. On October 4, 2017, a draft TMDL analysis was released for public comment.

The draft report raises more questions than it answers. In reading the report and the underlying
record, we have serious concerns about the methodology used (including the computer models
outlined), the report’s conclusions, and the correctness of ADEQ’s analysis.

For the reasons explained below, the TMDL prepared by ADEQ fails to comply with the Clean
Water Act and applicable laws. ADEQ should not finalize the TMDL as presented, but rather,
must pull the TMDL draft and reconsider what the appropriate limits are for loading in the
impaired reaches of these water bodies, particularly in light of the pending Arizona Pollution
Discharge Elimination Permit (AZPDES) proposed for issuance by ADEQ for the proposed
Resolution Copper mine.

One of the biggest flaws in the analysis is ADEQ’s decision to use only concentration based
discharge limits on point sources that do not discharge to the creek continuously. The reliance
on concentration based limits alone, with no mass limit, would allow a future discharger, for
example Resolution Copper (should they move forward with plans to mine Oak Flat) to impair
Queen Creek for copper by itself, without exceeding their permitted concentration limit.

3. GENERAL COMMENTS

The draft TMDL report recommendations would not lower TMDL levels to safe limits
From the draft Queen Creek TMDL, it is evident that ADEQ has struggled for many years to find
a way to reconcile the differences between the naturally occurring background sources of copper
with the anthropogenic sources found in the system stemming from the hundreds of old mining
operations in the area, ultimately concluding that most of the copper loading originates in the
upper reaches of Queen Creek and particularly from the Oak Flat basin. The draft TMDL report
also states that current mining activities are not a major contributor to the impairment of Queen
Creek for dissolved copper (Table 8, pages 28-29) and that “their complete removal will not
impact the impairments predicted under the existing conditions scenario.” In other words, if
copper contributions from current mining activities are all set to zero, Queen Creek remains
highly impaired for copper from the background sources theorized above. As discussed below,
this same approach to modeling used by ADEQ can be used to demonstrate why the TMDL
analysis prepared by ADEQ violates the requirements of the Clean Water Act, since it fails to

! This first reach is also impaired for lead (2010) and selenium (2012). Based on information
available to us, the TMDL also does not appear to adequately address the loading factors for
these impairments. See Arizona’s 303(d) List of Impaired Waters.
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include a mass based waste load allocation for dissolved copper stemming from discharges to
Queen Creek approved by ADEQ in AZPDES Permit No. AZ0020389. 2

Waste Load Allocation (WLA) for Resolution Copper

Under the Clean Water Act, ADEQ is required in the Queen Creek TMDL to list those permitted
facilities found in the region that may contribute to loading in Queen Creek and to describe the
type of waste-load allocations the facilities are permitted to meet. ADEQ takes the position that
these facilities are required to meet either concentration-based limits (WQBELSs) or mass-based
limits. Under this analysis, ADEQ considers the Superior Wastewater Treatment Plant to be the
only continuously discharging facility and, therefore, the only facility subject to a mass-based
discharge limit.

The Resolution Copper mine received an AZPDES permit from ADEQ to discharge treated mine
water to Queen Creek Outfall 002 and associated water on December 6, 2010. This permit was
recently renewed with some modifications. Perhaps due to historical voluntary arrangements
between Resolution Copper and New Magma Irrigation and Drainage District (NMIDD) that
provided a means for Resolution to historically avoid discharges to Queen Creek by piping
treated mine discharge water to agricultural fields located within the New Magma Irrigation &
Drainage District (NMIDD), ADEQ has now misclassified Resolution Copper as a “non-
continuous discharger” in the TMDL. This misclassification serves to conveniently justify (in
ADEQ’s view) ADEQ’s decision to omit in its TMDL analysis the impacts that Resolution
Copper’s mass-based waste load allocation (WLA) will have on the receiving waters of Queen
Creek, particularly vis-a-vis dissolved copper, despite the fact that Resolution Copper will be
discharging five times as much water at Outfall 002 under its AZPDES permit as the Superior
Wastewater Treatment Plant is capable of discharging. Indeed, Resolution Copper estimates a
discharge volume of 3.6 MGD,? while the Superior Wastewater Treatment Plant’s maximum
discharge design capacity is 0.75 MGD.*

For reasons that are unsupported by the AZPDES permit, ADEQ concludes in the TMDL that
Outfall 002 is not designed to discharge on a continuous basis (TMDL, p. 37). However,
nowhere in the AZPDES permit materials does it specify that Resolution Copper has received a
classification as a non-continuous discharger or that discharges from Outfall 002 are only
allowed by ADEQ under the AZPDES permit on a non-continuous basis. In fact, the AZPDES
permit itself makes clear that ADEQ has not imposed any discharge limit (by volume or by
seasonality) for Outfall 002,° and it is completely silent about any maximum discharge design
capacity.

2 ADEQ has notified the public of its intent to renew {as modified) Resolution Copper’s AZPDES
Permit No. AZ0020389. The permit, however, has not yet been issued in final form due to
pending litigation by interested parties. Nevertheless, for purposes of these comments, we
reference the most recent AZPDES permit, unless otherwise noted herein.

3 See Response to Comments on AZPDES Permit No. AZ0020389, p. 18. ADEQ writes: “RCML
noted the estimated maximum daily discharge from Outfall 002 is 3.6 MGD.”
http://static.azdeq.gov/pn/responses_resolution_cu.pdf

4 See Draft Queen Creek TMDL, p. 36.

> See Draft AZPDES Permit for Resolution Copper, p. 5 (2016).
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ADEQ appears to be using the discharge design capacity of Outfall 002 as a basis to conclude in
the TMDL that Resolution will not be able to continuously discharge under their AZPDES
permit; however, the basis for this conclusion (which is fundamental to its TMDL analysis)
remains unclear. This should be clarified.

Also, while the 2010 AZPDES permit issued to Resolution Copper allowed for discharges to
Queen Creek through Outfall 002, the permit required that all discharges be treated to reduce
Total Dissolved Solid (TDS) using a Reverse Osmosis (RO) system to be constructed at the
Mine Wastewater Treatment Plant. However, Resolution Copper never constructed the RO
system. Accordingly, to the extent ADEQ’s analysis is based upon a discharge design capacity
that was reduced by an RO system as originally contemplated in the 2010 AZPDES permit, this
would be factually incorrect, since that RO system was never built, and the RO requirement has
been removed from the AZPDES permit. In fact, a letter from Resolution Copper to Mr. David
Haag at ADEQ states regarding the discharge design of Outfall 002 ““.. the maximum flow rate
for the discharge was based on the treatment design of the RO system.” See Letter dated August
7, 2015 regarding an amendment to APP No. P-105823. In short, since there is no RO
requirement in Resolution Copper’s current AZPDES permit, ADEQ erred if it considered this
standard in discussing the design of Outfall 002 in the TMDL.

Furthermore, in a memo to Resolution Copper prepared by SRK Consulting, Inc. regarding their
AZPDES permit to discharge into Outfall 002, it states at page 2: “RCML would like the
alternative to discharge through Outfall 002 during the winter months and potentially at all other
times but has not discharged due to the inability to meet the 1200 mg/l TDS limit.”® The SRK
Consulting memo is silent about any inability to continually discharge based on design capacity.
Further, the TDS limit in the AZPDES permit has since been raised, potentially removing any
apparent obstacle to continuous discharge, assuming there ever was one.

It should also be noted, as discussed above, that Resolution Copper’s arrangement to discharge
water at NMIDD 1s a separate and independent relationship outside of ADEQ’s control. That is,
NMIDD may or may not agree at any given time, to accept Resolution Copper water for
irrigation purposes. By the same token, Resolution Copper may choose solely of its own accord
to discharge continuously to Queen Creek under its AZPDES permit or it may choose to instead
pipe this water to NMIDD. None of these choices are under ADEQ control, since the permit
itself allows for nothing short of continuous discharge. Thus, it would also be inappropriate and
legally inaccurate for ADEQ to rely on this arrangement as the hinging point for classification of
Resolution Copper Outfall 002 as a “non-continuous discharger” for the purposes of TMDL.

By relying on its conclusion that Resolution Copper is not a continuous discharger, ADEQ fails
to consider mass-based limits which, based on the anticipated discharge volume, potentially
violates the daily load limit on a daily basis, undermining the validity of the TMDL, and
violating the Clean Water Act.

6 See Memo dated June 26, 2015 from Patty McGrath at SRK Consulting to Casey McKeon at
Resolution Copper Mining regarding AZPDES Permit No. AZ0020389; Revision of TDS Limit.
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As shown in Table 1.b., above, taken from the AZPDES Draft Permit, Resolution Copper’s
AZPDES permit provides for an average monthly discharge limit of 8.5 pg/L. and a daily
maximum limit of 17 ug/L, with a 1x/month monitoring frequency.” However with no mass limit
calculated in the TMDL (regardless of continuous or non-continuous discharging status), it is
almost certain that Resolution Copper’s daily discharges will exceed daily TMDL load
limits for copper at water volumes far below what Resolution Copper has estimated it will
discharge under its AZPDES permit to Outfall 002.2 This is likely to result in daily
violations, even at relatively low discharge volumes. See Attachment A.

Under Resolution Copper’s own estimated maximum daily discharge of 3.6 MGD to Outfall 002
(or 13,627,482 .42 Liters), the 55 grams/day TMDL limit would be exceeded by a factor of two.
In other words, the daily load of copper into Queen Creek would be 115.8 grams — more
than twice the TMDL daily load impairment level of 55 grams per day. If Resolution should
discharge at the higher daily maximum concentration limit of 17ug/L, the daily discharge would
then be some 420% of the TMDL impairment limit.

By declining to consider and regulate the mass-based limits in the TMDL for Resolution Copper,
the largest permitted point-source discharger in the study area, ADEQ is not moving towards a
non-impaired system, but rather, knowingly allowing Queen Creek, a water body already
impaired for copper, to be further impaired. This violates the Clean Water Act and ADEQ’s
obligations to protect Arizona’s waters.

Furthermore, it is also currently unclear how compliance with the AZPDES permit’s maximum
allowable discharge limit that allows for a monthly average concentration limit of 8.5 ug/L,
could possibly be measured when sampling is reportedly only being done under the AZPDES
one time per month (Tablel.b). Information on how the “monthly average” is actually calculated

’ See Table 1.b, taken from AZPDES Draft Permit No. AZ0020389.
8 See Response to Comments on AZPDES Permit No. AZ0020389, p. 18. ADEQ writes: “RCML
noted the estimated maximum daily discharge from Outfall 002 is 3.6 MGD.”
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in the AZPDES has not been provided, though it is difficult to understand how ADEQ can take
an average from a single monthly measurement. ° Based on this lack of available data, it appears
possible that the monthly average for concentration limits under the permit for Outfall 002 may
be being calculated on an annual basis (i.e. dividing by 12 months of sampling, regardless of
whether discharge has occurred all 12 months). This is a critical question that must be clarified
for purposes of the TMDL because if non-discharging months are being used to calculate the
monthly average, then the results of these calculations can mask the existence of monthly
discharges that exceed the TMDL daily load limits for copper.

EPA regulations require mass based limits

The Queen Creek draft TMDL report relies on the methods outlined in the 1991 EPA Technical
Support Document for Water Quality-based Toxics Control (TSD) for calculating chronic and
concentration-based (WQBEL) dissolved copper water quality standards. This Technical Support
Document states that mass-based effluent limits are required by NPDES regulations (40 C.F.R.
122.45(f)) exempting pollutants which cannot be represented appropriately by mass and when
applicable standards and limits are expressed in terms of other units of measurement. Other than
these exceptions (which are not applicable here), 40 C.F.R. 122.45(f) requires that “all pollutants
limited in permits shall have limitations, standards or prohibitions expressed in terms of mass.”

Also, it is important to understand that discharges through Outfall 002 are very likely to be under
low flow (thus, low dilution) conditions. Additional pollutant quantity monitoring requirements
are recommended in low dilution scenarios. At page 111, the Technical Support Document
states: “At the extreme case of a stream that is 100 percent effluent, it is the effluent
concentration rather than the effluent mass discharge that dictates the instream concentration.
Therefore, EPA recommends that permit limits on both mass and concentration be specified for
effluents discharging into waters with less than100-fold dilution to ensure attainment of water
quality standards.”

The 1991 “Technical Support Document For Water-Quality-based Toxics Control” that ADEQ
cites in the TMDL has additional guidance requirements on implementing mass-based standards.
It says (look at PDF pages 130 to 131, Section 5.7.1):
"Mass-based effluent limits are required by NPDES regulations at 40 CFR 122.450. The
regulation requires that all pollutants limited in NPDES permits have limits, standards, or
prohibitions expressed in terms of mass with three exceptions, including one for
pollutants that cannot be expressed appropriately by mass. Examples of such pollutants

9 As noted above, the concentration limits permitted in the Discharge Limitations described in
the AZPDES permit (Table 1.b.) provide for a daily maximum discharge of 17 pg/L, with an
average monthly limit of 8.5 ug/L. However, because sampling is required only one time per
month under the permit, calculating an average within a month is impossible. This means that
at any given day during a period of discharge, the daily maximum could well exceed the 17 pg/L
limit and this may not be reflected in sampling information provided to ADEQ. This, is turn,
could wildly skew the reported monthly average concentration for copper {and other
parameters) and in turn, result in a TMDL model that fails to accurately represent the actual
concentration of copper being loaded into Queen Creek on a daily basis — destroying the
validity of the analysis contained in the TMDL.
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are pH, temperature, radiation, and whole effluent toxicity. Mass limitations in terms